
 IN THE UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF ILLINOIS 

 
 
Eric Will, et al.,     ) 
      ) 

Plaintiffs,    ) No: 3:06-cv-698- GPM 
      ) 
v.      ) Judge G. Patrick Murphy 

     ) 
General Dynamics Corporation, et al., ) Magistrate Judge Clifford J. Proud 
      ) 
 Defendants.    ) 

 
PLAINTIFFS’ MEMORANDUM IN SUPPORT OF JOINT MOTION FOR  

PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
 
I. INTRODUCTION 
 
 Plaintiffs Eric Will,1 Richard Cotterman and Daniel Kuczon and the Class respectfully 

submit this memorandum in support of their motion for an order preliminarily approving the 

proposed settlement of this litigation. The fully executed settlement agreement dated August 4, 

2010 (“Settlement”) is attached to the Declaration of Plaintiffs’ Counsel, Jerome J. Schlichter 

(“Schlichter Decl.”), submitted herewith as Exhibit A.  The Settlement being proposed is an 

excellent result for the Class and a historic recovery in 401(k) excessive fee and ERISA fiduciary 

duty litigation.  The Settlement will resolve claims or proposed claims against General Dynamics 

Corporation, David H. Fogg, Jay L. Johnson, John M. Keane, Robert Walmsley, Deborah J. 

Lucas, Fiduciary Asset Management, LLC, (formerly known as Fiduciary Asset Management) 

(“FAMCO”), C.D. Walbrandt, Inc., Charles D. Walbrandt, Joseph E. Gallagher, Wiley Angell, 

James Cunnane, Jr., Mohammed Riad and Piper Jaffray Companies (“Piper Jaffray”) regarding 

                                                 
1 On April 24, 2010, named plaintiff Eric Will filed a petition for bankruptcy protection with the United States 
Bankruptcy Court for the Southern District of Illinois (Bk. No. 10-40646-lkg).  Accordingly, the Trustee of the 
Estate of Eric A. Will and Kristel M. Will is also a party to the Settlement Agreement, and in accordance with the 
terms of that Agreement, will seek the bankruptcy courts approval by filing an application to settle and 
compromise in that court. 
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alleged breaches of fiduciary duty and transactions prohibited by the Employee Retirement 

Income Security Act (“ERISA”). 

As more fully described below, the Settlement achieves, to a significant degree, the relief 

sought by this litigation.  The lawsuit, which was commenced on September 11, 2006, sought to 

obtain compensatory and affirmative relief based on allegations that Defendants (1) engaged in 

prohibited transactions with the 401(k) retirement plan assets (the “Plans”); (2) allowed FAMCO 

to use Plan assets as seed money to build its for-profit business, which it later sold to Piper 

Jaffray Companies; and (3) allowed the Plans to pay excessive fees, including recordkeeping 

fees.   

The relief provided in the Settlement will include substantial affirmative relief including 

the following:  (1) General Dynamics engaging one or more outside consultants (the “Outside 

Consultants”) to perform a one-time review of specific existing aspects of the 401(k) Plans, 

including current arrangements with Dodge & Cox and other 401(k) investment managers, the 

FAMCO engagement as it relates to the 401(k) Plans, 401(k) plan recordkeeper arrangements, 

and float and securities lending arrangements, and provide recommendations to General 

Dynamics for its consideration; (2) for a period of one year after approval of the settlement 

agreement, an Outside Consultant also will review any new arrangement under which the Plans 

will pay a service provider more than $250,000 per annum and any existing arrangement 

reviewed under item number (1) above for which compensation to that service provider has 

increased or will increase by more than ten percent since the initial review; (3) for a period of 

eighteen months after approval of the settlement agreement, an Outside Consultant also will 

review any new investment funds added to the Plans’ investment options; (4) the Consultant’s 

recommendations and General Dynamics’ actions will be reviewed by an Independent Fiduciary; 
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(5) an amendment of the service provider contract between General Dynamics and FAMCO to 

preclude FAMCO from recommending itself (or an affiliate) as an investment manager to the 

401(k) Plans or allocating assets to itself (or an affiliate); (6) enhanced fee and expense 

disclosure for participants; (7) a General Dynamics commitment that fees paid to the 

recordkeeper will continue not to be set or determined on a percentage of assets basis for a 

period of one year after final approval of the settlement agreement, although fees set on another 

basis may be allocated to participants on a percentage of assets basis; (8) for a period of three 

years after approval of the settlement agreement, service providers shall not subsidize the defined 

benefit, health & welfare, payroll, or any other benefit plans based on relationships as service 

providers to the 401(k) Plans; and (9) a binding arbitration procedure to govern any disputes or 

compliance issues relating to these aspects of the Settlement.  Relief also includes a $15,150,000 

gross settlement fund. 

The monetary payment and affirmative relief to Plan Participants and beneficiaries is 

substantial and will provide meaningful relief to each member of the Class.  There are four 

categories of cash benefits, based on the length of time Class members held assets in a 401(k) 

Plan within the Master Trust.  Under the plan of allocation, the bands will be determined based 

on the length of time participants held balances in the plans, and each band will have 

approximately equal numbers of participants.  10% of the Net Settlement Amount will be 

divided equally among Class members with the shortest tenure in the Plans, 50% will go to the 

Class members with the longest tenure in the Plans, and the other two quartiles will be allocated 

15% and 25% of the Net Settlement Amount.  The actual recovery per Class members will 

depend on the number of similarly tenured Class members.   
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Before Plaintiffs filed this case on September 11, 2006, few cases had been filed by 

Plaintiffs against fiduciaries in large employer 401(k) plans alleging breaches of fiduciary duties 

and prohibited transactions resulting in excessive fees.  Plaintiffs also believe this is one of the 

first cases achieving a settlement against fiduciaries of a large employer involving a claim of 

excessive 401(k) fees. 

The Settlement was the product of months of arm’s-length negotiation and mediation 

following years of contentious litigation and discovery, and included the review of thousands of 

documents reviewed by Plaintiffs’ Counsel and their consulting experts.  In light of the litigation 

risks further prosecution of this action would inevitably entail, it would be proper for the Court 

to: (1) preliminarily approve the proposed settlement; (2) preliminarily certify a nationwide 

settlement class; (3) approve the proposed form and method of notice to the settlement class; and 

(4) hold a hearing at which the Court will consider final approval of the settlement. 

II. THE CLAIMS IN THE CASE 

 Plaintiff Eric Will is a participant in the General Dynamics Hourly Savings and Stock 

Investment Plan and is a resident of Marion, Illinois.  Plaintiff Richard Cotterman is a participant 

in the General Dynamics Corporation Savings and Stock Investment Plan and is a resident of 

Virden, Illinois.  Plaintiff Daniel Kuczon is a participant in the General Dynamics Corporation 

Savings and Stock Investment Plan and is a resident of San Diego, California.  Thus, all the 

Named Plaintiffs are participants in Plans within the Master Trust and are members of the 

Settlement Class. 

Plaintiffs allege that Defendants (with the exception of Piper Jaffray Companies) are 

fiduciaries of the two2 401(k) Plans within the Master Trust.  In 1994, Defendant FAMCO was 

                                                 
2 Effective January 1, 2007, the Hourly Plan was renamed the General Dynamics Corporation Savings and Stock 
Investment Plan for Represented Employees.  Effective January 1, 2007, the Salaried Plan was renamed the General 
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founded by former General Dynamics executives, and General Dynamics entered into an 

agreement with FAMCO under which FAMCO was retained to act as the investment 

administrator and investment manager of Plan assets. Plaintiffs allege that subsequently, 

FAMCO recommended itself as investment manager of Plan assets on multiple occasions, and 

Plaintiffs allege that General Dynamics acquiesced without engaging in a competitive bidding 

process. Plaintiffs further allege that FAMCO traded on Plan assets to build its for-profit 

business, which it later sold to Piper Jaffray in 2007.  Plaintiffs generally allege that Defendant 

General Dynamics allowed the Plans to pay excessive fees and failed to monitor securities 

lending arrangements.  Plaintiffs claim that the actions described above constituted breaches of 

Defendants’ fiduciary obligations under ERISA § 404(a) [29 U.S.C. § 1104(a)] and that 

FAMCO’s use of Plan assets as seed money to build its for-profit business constituted prohibited 

transactions under ERISA § 406(b) [29 U.S.C. § 1106(b)].  Defendants deny Plaintiffs’ 

allegations in their entirety and have vigorously defended these claims. 

 The Action 

 On September 11, 2006, Plaintiffs filed their original complaint in the Southern District 

of Illinois. Doc. 1.  Plaintiffs filed an Amended Complaint on October 25, 2007, adding FAMCO 

and C.D. Walbrandt, Inc. as defendants.  On January 14, 2008, the Court ordered a stay of 

discovery pending a ruling on class certification. The case remained stayed until a status hearing 

on March 2, 2009, when the Court stayed the case for another 40 days, allowing the parties an 

opportunity to discuss the prospects for settlement. At that time, the Court ordered the stay to 

apply to all pending motions, and denied each of them administratively without prejudice. On 

March 19, 2009, Plaintiffs responded to Defendant GD’s request for a settlement proposal, and 

                                                                                                                                                             
Dynamics Corporation Savings and Stock Investment Plan (Plan 3.0), and two new plans were spun off from it: the 
General Dynamics Corporation Savings and Stock Investment Plan (Plan 4.5) and the General Dynamics 
Corporation Savings and Stock Investment Plan (Plan 5.0). 
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thereafter a telephone conference was held between Plaintiffs’ attorneys and GD’s attorneys. On 

April 9, 2009, the parties filed a joint motion to extend the stay through May 1, 2009, which the 

Court granted. On July 15, 2009, the parties engaged in mediation in St. Louis, Missouri, but 

were unable to reach an agreement.  The stay was lifted in August 2009, and Plaintiffs filed a 

Second Amended Complaint on August 12, 2009, adding David Fogg, General Dynamics’ Vice 

President and Treasurer, the Benefit Plans Investment Committee (“BPIC”) and certain of its 

members, the FAMCO individual defendants, and Piper Jaffray as defendants. (Docs.)   

 On September 15, 2009, Defendant Piper Jaffray filed a motion to dismiss to which 

Plaintiffs responded, and on November 14, 2009, the Court entered an order denying Defendant 

Piper Jaffray’s motion.  The parties subsequently engaged in rigorous discovery.  On March 8 

and 10, 2010, the parties met again for additional mediation in Chicago, and engaged in further 

mediation on May 12, 2010 in Washington, D.C., after they reached a settlement agreement.   

   

III.  THE TERMS OF THE PROPOSED SETTLEMENT 

 In exchange for the dismissal of the Action and for entry of the Judgment as provided for 

in this Settlement Agreement, Defendants shall make available to Settlement Class Members the 

benefits described below (the “Settlement Benefits”). 

A. Monetary Relief 

 After Preliminary Approval of the Settlement and approved by the bankruptcy court for 

the trustete of Eric A. Will and Kristel M. Will, Defendants will deposit $1,000,000 in an 

interest-bearing escrow account; within thirty days of the entry of Order granting final approval, 

Defendants will deposit the remaining $14,150,000 into the account.  This account represents the 

“Gross Settlement Fund” from which the Plans’ recoveries will be paid as well as Class 
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Counsels’ fees, costs, Settlement Administrative Expenses, and Class Representatives’ 

Compensation as described in the Plan of Allocation. 

B. Non-Monetary and Affirmative Relief 

In addition to the gross settlement amount, the Settlement provides for oversight of 

General Dynamics’ management of the Plans by an Independent Fiduciary.  This process will 

verify and review recommendations by the Plans’ consultants regarding service provider 

contracts, as well as other data to ensure compliance with the terms of the Settlement Agreement.   

During this period of oversight, as described in the Introduction to this Memorandum and 

in the Settlement Agreement, there will be significant ongoing affirmative relief to the Plans.  

For example, General Dynamics will engage one or more Outside Consultants to review specific 

existing aspects of the 401(k) Plans, including current arrangements with the 401(k) investment 

managers including Dodge & Cox, the FAMCO engagement as it relates to the 401(k) Plans, 

401(k) plan recordkeeper arrangements, and float and securities lending arrangements, and 

provide recommendations to General Dynamics for its consideration.  Furthermore, an Outside 

Consultant also will review any new arrangement or significantly altered relationship with any 

Plan Service Providers and any new investment options added to the Plans.  Additionally, under 

the Settlement Agreement, FAMCO will be barred from recommending itself (or an affiliate) as 

an investment manager to the 401(k) Plans and will not be permitted to allocate assets to itself 

(or an affiliate).  Recordkeeping fees cannot be calculated on a percentage of assets basis and 

service providers will not be permitted to subsidize General Dynamics corporate plans and 

accounts with fees from the 401(k) Plans.    
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Further, the fee disclosures to participants will be significantly strengthened.  Participants 

will receive new information concerning the fees they are charged for investment management 

and administrative services.   

These benefits represent a significant value to the Plans above and beyond the monetary 

settlement, and should help to control costs, increase net returns, and prevent the claimed 

conflicts of interest which led to the selection of investment options offered by FAMCO and the 

other alleged breaches of fiduciary duty. 

C. Notice and Class Representatives’ Compensation 

 The Notice costs and all costs of administration of the Settlement will come out of the 

$15,150,000 gross settlement amount.  Incentive payments to the three Named Plaintiffs in the 

amount to be approved by the Court will also be paid out of the Gross Settlement.  Plaintiffs will 

seek $25,000 for each of the named plaintiffs, an amount well in line with precedent recognizing 

the value of individuals stepping forward to represent classes – particularly in a case, like the 

present, where the benefit to any individual does not outweigh the cost of prosecuting the claim 

and there is significant risk, including the risk of no recovery and the risk of uncompensated time 

and energy to this uncertain and historic action.  

D. Attorneys’ Fees and Costs 

 Plaintiffs’ Counsel will later request attorneys’ fees to be paid out of the Gross Settlement 

in an amount not more than one-third of the Gross Settlement Amount, or $5,050,000, as well as 

reimbursement for costs incurred of no more than $740,000.  Plaintiffs’ Counsel will not seek 

fees on the interest earned on the Gross Settlement Amount.  A full and formal application for 

attorneys’ fees and costs will be made prior to the proposed final fairness hearing for approval of 

the Settlement. 
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E. Summary 

 The proposed Settlement balances the risks, costs, and uncertainties of continuing 

litigation with the certainty of benefits that provide substantial meaningful recovery for the Class 

as well as significant affirmative non-monetary relief which will benefit the Class in the future.  

The Settlement is the result of months of extensive, arm’s-length negotiations, including three 

all-day sessions using two different mediators, including Hunter Hughes, Esquire, a nationally 

recognized mediator who is extensively experienced in mediating major class action cases.  

Plaintiffs’ Counsel believes the proposed settlement is fair, adequate, and reasonable and in the 

best interests of the Class, and that the named Plaintiffs are adequate class representatives.  The 

relief that would be provided by the Settlement is adequate and reasonably within what might 

have been possible to obtain through extended litigation and trial, particularly when providing 

for the expenses and delays of continuing litigation. 

III. ARGUMENT 

A. General Governing Principles 

 In determining whether preliminary approval is warranted, the sole issue before the Court 

is whether the proposed settlement is within the range of what might be found fair, reasonable 

and adequate, so that notice of the proposed settlement should be given to class members and a 

hearing scheduled to consider final approval.  The Court reviews the proposal preliminarily to 

determine whether it is sufficient to warrant public notice and a hearing.  If so, the final decision 

on approval is made after the hearing.  Manual for Complex Litigation, Fourth, §13.14, at 172-73 

(Fed. Jud. Ctr. 2004) (“Manual Fourth”).  The Court is not required at this point to make a final 

determination: 
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The judge must make a preliminary determination on the fairness, reasonableness, 
and adequacy of the settlement terms and must direct the preparation of notice of 
the certification, proposed settlement, and date of the final fairness hearing. 
 

Id. at § 21.632, at 321.  Preliminary approval is the first step in a two-step process required 

before a class action may be finally settled.  Id. at 320.  Courts first make a preliminary 

evaluation of the fairness of the settlement, prior to notice.  Id. at 320-21.  In some cases this 

initial assessment can be made on the basis of information already known to the court and then 

supplemented by briefs, motions and an informal presentation from the settling parties.  Id. 

 There is an initial strong presumption that a proposed class action settlement is fair and 

reasonable when it is the result of arm’s length negotiations. Great Neck Capital Appreciation 

Inc. Partnership, L.P. v. PricewaterhouseCoopers, LLP, 212 F.R.D. 400, 410 (W.D.Wis. 2002); 

see also Newberg on Class Actions §11.41 at 11-88 (3d ed. 1992). The proposed Settlement here 

is the result of lengthy, contentious and complex arm’s-length negotiations between the parties.  

Counsel on all sides are experienced and thoroughly familiar with the factual and legal issues 

presented.  Courts recognize that the opinion of experienced and informed counsel supporting 

settlement is entitled to considerable weight.  See In re Global Crossing. Sec. & ERISA Litig., 

225 F.R.D. 436, 461 (S.D.N.Y. 2005).  Proposed Class Counsel is very experienced in class 

action litigation generally and, in particular, class litigation arising from breaches of fiduciary 

duties to retirement plans under ERISA, and it is Class Counsel’s opinion that the proposed 

Settlement is fair and reasonable. Exh. A, para. 2. As discussed more fully in Plaintiffs’ Motion 

for Certification of a Settlement Class, multiple district courts have certified Proposed Class 

Counsel as Class Counsel in other ERISA breach of fiduciary duty cases alleging excessive fees 

and other breaches. 
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 “Once the judge is satisfied as to the certifiability of the class and the results of the initial 

inquiry into the fairness, reasonableness, and adequacy of the settlement, notice of a formal Rule 

23(e) fairness hearing is given to the class members.”  Manual (Fourth) at § 21.633, at 321.  

Preliminary approval permits notice of the hearing on final settlement approval to be given to the 

class members, at which time class members and the settling parties may be heard with respect to 

final approval.  Id. at 322.  As explained below, the proposed Settlement now before this Court 

and on file herein falls squarely within the range of reasonableness warranting preliminary 

approval of the Class Notice apprising class members of the Settlement and setting a hearing on 

final approval. 

  “The temptation to convert a settlement hearing into a full trial on the merits must be 

resisted.”  Mars Steel Corp. v. Continental Ill/ Nat’l. Bank & Trust Co. of Chicago., 834 F.2d 

677, 684 (7th Cir. 1987).  “The very purpose of a compromise is to avoid the trial of sharply 

disputed issues and to dispense with wasteful litigation.”  McDonald v. Chicago Milwaukee 

Corp., 565 F.2d 416, 426 (7th Cir. 1977).  A settlement is fair to the plaintiffs in a substantive 

sense “if it gives them the expected value of their claim if it went to trial, net of the costs of 

trial.” Id. at 682.  In evaluating whether a class action settlement is fair, reasonable and adequate, 

“the factors which a district judge should consider are well established: the strength of the 

plaintiffs’ case on the merits measured against the terms of the settlement; the complexity, length 

and expense of continued litigation; the degree of opposition to the settlement; the presence of 

collusion in gaining settlement; the opinion of competent counsel as to the reasonableness of the 

settlement; and the stage of the proceedings and the amount of discovery completed.”  Donovan 

v. Estate of Fitzsimmons, 778 F.2d 308 (7th Cir. 1985). 

1. The strength of the Plaintiffs’ case on the merits. 
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 As discussed above, a significant theory for recovery by Plaintiffs is based on 

Defendants’ inclusion of FAMCO managed investment products.  Plaintiffs allege that FAMCO 

was improperly authorized by General Dynamics to perform dual functions as an investment 

manager and investment consultant.  Plaintiffs allege that, based on FAMCO’s 

recommendations, General Dynamics retained FAMCO as an investment manager for certain of 

its investment options.  Plaintiffs contend that these actions constituted not only breaches of 

ERISA §404(a)’s duty of loyalty, but also were prohibited transactions under ERISA §406(b).  

Plaintiffs allege that this alleged breach of fiduciary duty ultimately positioned FAMCO to be 

able to sell itself to Piper Jaffrey, another investment manager, for $70.2 million. 

 ERISA Section 404(a)(1)(A) provides that “a fiduciary shall discharge his duties with 

respect to a plan solely in the interest of the participants and beneficiaries and for the exclusive 

purpose of: (i) providing benefits to participants and their beneficiaries; and (ii) defraying 

reasonable expenses of administering the plan.”  This means fiduciaries must act “with complete 

and undivided loyalty” and an “eye single toward the interests of the participants.” Leigh v. 

Engle, 727 F.2d 113, 123 (7th Cir. 1984).  “A fiduciary breaches its duty of care under section 

404(a)(1)(A) whenever it acts to benefit its own interests.”  Chao v. Linder, 2007 WL 1655254 

(N.D. Ill. May 31, 2007) (citing Hedrich v. Pegram, 154 F.3d 362, 371 (7th Cir. 1998), rev’d on 

other grounds, 530 U.S. 211 (2000)).  Additionally, Plaintiffs allege that the recordkeeping fees 

paid by the Plans were excessive during the relevant time period.   

Plaintiffs’ counsel continue to believe in the merits of these claims.  However, there are 

significant legal obstacles and defenses which render recovery in this case uncertain, and, if there 

is a recovery, which affect the amount.  Defendants deny all of Plaintiffs’ allegations, deny that 

they committed or participated in any fiduciary breaches or other wrongdoing, have vigorously 
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contested Plaintiffs’ allegations, and will continue to do so.  Defendants would argue that 

FAMCO was not a fiduciary to the Plans, that General Dynamics had the ultimate authority to 

select investment managers and, in fact, exercised that authority to select manager other than 

FAMCO and other than managers recommended by FAMCO.  Defendants would also argue that 

FAMCO’s compensation was reasonable and that the Dodge & Cox fee breaks were only 

“incidental” benefits to Defendants.  In addition, Defendants would argue that under ERISA 

Section 502(a)(3)’s limitations on “appropriate” equitable relief, Plaintiffs would not be able to 

recover from Piper Jaffray, a non-fiduciary to the Plans. 

Defendants would also point to Hecker v. Deere, 556 F.3d 575 (7th Cir. 2009) (“Hecker 

I”), reh’g denied, 569 F.3d 708 (7th Cir. 2009) (“Hecker II”), cert. denied, 78 USLW 3239 (U.S. 

Jan 19, 2010).  In Hecker I, the Seventh Circuit upheld the dismissal of a claim involving retail 

mutual funds through which allegedly excessive recordkeeping fees were paid in a large 401(k) 

plan.  In Hecker II, the Seventh Circuit dramatically narrowed Hecker I, but affirmed its 

decision, reasoning that Hecker I was “tethered” to the facts and pleadings of that particular case, 

but  re-affirmed that Plaintiffs failed to allege that cheaper separately managed accounts would 

provide comparable services to the retail mutual funds.  Plaintiffs’ Counsel are also counsel for 

the plaintiffs in Hecker and are intimately familiar with the holding.  Plaintiffs believe their 

Second Amended Complaint, including allegations of breaches of the duty of loyalty and 

prohibited transactions, allege claims not found in Hecker and avoids any pleading deficiencies 

noted in Hecker II.  Still, the Hecker decision, and other litigation from outside of the Seventh 

Circuit, raises questions creating some uncertainty regarding the likelihood of success on these 

claims and the extent of recovery at trial.  Defendants construe Hecker differently and would 

argue that Hecker and other decisions foreclose many or all of Plaintiffs’ claims.  Defendants 
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would also argue that Hecker supports Defendants’ argument that plaintiffs’ claims are barred in 

whole or in part by ERISA Section 404(c)’s safe harbor for participant-directed investments.  

Plaintiffs disagree. 

 The applicable statute of limitations is also an issue. Under ERISA, the statute of 

limitations is three years if participants had actual knowledge of the breach of fiduciary duties.  

In the absence of actual knowledge, the statute of limitations is six years; however, if Defendants 

engaged in fraud or concealment to hide their breaches, the six years does not begin to run until 

the date of discovery.  29 U.S.C. § 1113. 

 Defendants have asserted that all of Plaintiffs’ claims are based on well-disclosed facts 

which were known to Plaintiffs before September 2003 and, thus, are barred by ERISA’s three-

year statute of limitations.  In order for the three-year statute of limitations to apply, a plaintiff 

must have “knowledge of the facts or transaction that constituted the alleged violation.” Rush v. 

Martin Peterson Co., 83 F.3d 894, 896 (7th Cir. 1996); Martin v. Consultants & Adm’rs., 966 

F.2d 1078, 1086 (7th Cir. 1992). While Plaintiffs believe key facts were concealed from 

participants and, therefore, the statute of limitations was tolled, Defendants would present 

evidence at trial that the fees related to each investment option and the relationship between 

FAMCO and General Dynamics were routinely disclosed to participants.  If the Court found that 

a six-year statute of limitations applied, Plaintiffs experts calculated the total amount of damages 

to have been $96 million, of which $30.88 million represented the share of the proceeds of the 

sale of FAMCO to Piper Jaffrey and $51.63 million represented the damages from excessive 

recordkeeping fees.  If a three-year statute of limitations applied, estimates of what the Plans 

could recover at trial would be significantly lower. Plaintiffs believe disgorgement of all fees 

paid is a potential remedy but the availability of that remedy and the amount and length of time 
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are uncertain.  Defendants dispute that disgorgement of fees would be an “appropriate” form of 

relief under ERISA Section 502(a)(3).  Defendants also dispute the accuracy of Plaintiffs’ 

damages calculations. 

 In the absence of actual knowledge, Plaintiffs’ damages would be limited to six years 

from the filing of the action unless Plaintiffs demonstrated that Defendants hid their breaches by 

“fraud or concealment.”  29 U.S.C. § 1113, ERISA § 413.  “The tolling provision applies to 

cases in which a plaintiff can prove that a defendant made knowingly false representations with 

the intent to defraud the plaintiffs, or took affirmative steps to conceal its own alleged breaches.”  

Kanawi v. Bechtel Corp., 590 F.Supp.2d 1213, 1225-26 (N.D.Cal. 2008).  More than merely a 

failure to disclose is required.  Id.  Plaintiffs alleged various ways in which Defendants, through 

fraud or concealment, prevented Plaintiffs from discovering their breaches of fiduciary duty, and 

alleged them in their Second Amended Complaint.  Defendants dispute that Plaintiffs would be 

able to demonstrate fraud or concealment.  The outcome of rulings to be made regarding the 

claim of fraud or concealment is also uncertain.  

2. The complexity, length and expense of continued litigation. 

 The instant lawsuit is, as an ERISA case, quite complex in multiple respects.  First, it is 

one of the first cases in the country alleging breaches of fiduciary duty and prohibited 

transactions against a large employer and 401(k) Plan fiduciaries.  Thus, the case presents novel 

legal issues.  Second, the case would require no less than six highly experienced consulting and 

testifying expert witnesses with extensive reports, as well as tremendous attorney resources to 

bring the case to trial.  Recovery of damages at all, apart from any amount, is not certain as 

discussed above.  Moreover, in Hecker v. Deere, though limited to its specific facts and 
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pleadings, not only was there no recovery allowed but the named plaintiffs therein were assessed 

over $200,000 in costs. Hecker I, 556 F.3d at 591. 

3. The absence of collusion. 

 The Settlement with Defendants was the result of intense negotiations, including weeks 

of negotiations via telephone between the parties, three separate all-day in-person mediation 

sessions in St. Louis, Missouri, Chicago, Illinois and Washington, D.C., with two different 

mediators.  The parties have spoken many times on the phone, in attempts to resolve differences 

on settlement terms.  Settlement discussions with all parties were fully informed as a result of the 

factual discovery as well as by briefing and memoranda prepared by the parties on all contested 

legal issues.  The negotiations were vigorous and both sides argued their respective positions 

strenuously.  The resulting Settlement was undeniably the product of arm’s-length bargaining. 

4. The opinion of competent counsel as to the reasonableness of the 
settlement. 

 
 As described more fully below, Plaintiffs’ Counsel are experienced and competent.  

Plaintiffs’ Counsel believe the settlement to be fair and reasonable in light of the procedural and 

substantive risks Plaintiffs would face if litigation were to continue.  Exh. A, para. 2. The parties 

will also submit the settlement terms to an independent fiduciary who will provide an opinion on 

its fairness before the final approval hearing. 

5. The stage of the proceedings and the amount of discovery completed. 

 Plaintiffs conducted substantial discovery.  Defendants provided Counsel with over a 

million pages of documents.  Each document was electronically indexed and sorted, and 

thereafter individually examined, analyzed and cataloged by an attorney.  Plaintiffs’ Counsel also 

reviewed and analyzed additional and voluminous documents provided by Named Plaintiffs and 

other documents obtained from public filings with the Department of Labor.  Counsel 
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painstakingly reviewed these documents.  They also had experts intimately familiar with 

financial services industry practices, retirement industry practices as well as industry fiduciary 

practices examine and analyze these and other documents and provide opinions based on the 

record and their experience.  This discovery documented the practices described above, the 

participants’ disclosures that were made, the history of FAMCO and the recordkeeping, 

administrative and investment management fees charged to the Plans.  Thus, Plaintiffs’ Counsel 

extensively developed the facts supporting their claims. 

V. THE PROPOSED NOTICE PLAN IS ADEQUATE 

 Due process and Rule 23(e) require that Class Members receive notice of the pending 

settlement which meets the test of “reasonableness.”  Wal-Mart Stores Inc. v. Visa Usa Inc., 396 

F.3d 96, 113 (2d Cir. 2005).  The notice must “fairly apprise the prospective members of the 

class of the terms of the proposed settlement and of the options that are open to them in 

connection with the proceedings.  Notice is adequate if it may be understood by the average class 

member.” Id. at 114 (internal quotations and citations omitted). 

 “Notice must be reasonably calculated, under all the circumstances, to apprise interested 

parties of the pendency of the action and afford them an opportunity to present their objections.” 

Eisen v. Carlisle and Jacquelin, 417 U.S. 156, 172 (1974). “Individual notice must be provided 

to those class members who are identifiable through reasonable effort.”  Id. at 175. 

 Here, the proposed form and method of notice of proposed settlement agreed to by the 

parties satisfy all due process considerations and meet the requirements of Fed. R. Civ. P. 

23(e)(1).  Plaintiffs’ proposed form of Individual Notice is attached to the Class Action 

Settlement Agreements.  The proposed Notice will fully apprise Settlement Class members of the 

existence of the lawsuit, the proposed Settlements, and the information they need to make 
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informed decisions about their rights, including (i) the terms and operation of the Settlement; (ii) 

the nature and extent of the release, (iii) the maximum counsel fees that will be sought; (iv) the 

procedure and timing for objecting to the Settlement; and (v) the date and place of the fairness 

hearing. 

 The Notice Plan consists of multiple components designed to reach class members.  First, 

the Individual Notice will be sent by first-class mail to the address of current Plan Participants 

and the last known address of former Plan Participants shortly after entry of the Preliminary 

Approval Order.  Addresses of class members are maintained by the Plans’ personnel, who use 

this information for, inter alia, mailing Plan notices, participant communications, and other Plan-

related information.  Participants include both current and former employees and agents of 

General Dynamics and its affiliates.  In addition to the Individual Notice, Plaintiffs’ counsel will 

develop a dedicated website, www.generaldynamicsERISAsettlement.com, solely for the 

settlement, and a link to that website will appear on Class Counsel’s website, www.uselaws.com.  

The Notice Plan also includes a requirement for follow-up by the Claims Administrator for those 

class members whose notice letters are returned because they no longer reside at such address.  

Publication Notice will also run in USA Today. 

 Thus, the form of notice and proposed procedures for notice satisfy the requirements of 

due process and the Court should approve the Notice Plan as adequate.  See Newberg on Class 

Actions, § 8.34. 

VI. CONCLUSION 

For these reasons, the Plaintiffs’ Unopposed Motion for Preliminary Approval of Class 

Settlement should be granted. 
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Respectfully submitted,  

    SCHLICHTER, BOGARD & DENTON 
 
     By:     /s/ Jerome J. Schlichter     
              Jerome J. Schlichter  
             Mark G. Boyko 
             Heather Lea 
             100 S. Fourth St., Suite 900 
             St. Louis, Missouri 63102 
             (314) 621-6115; (314) 621-7151 (Fax) 
 
      
 
      ATTORNEYS FOR PLAINTIFFS/ 
             CLASS REPRESENTATIVES 

 Eric Will, Richard Cotterman, and Daniel 
Kuczon  
 
 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on August 4, 2010, I served the above with the Clerk of the Court 
using the CM/ECF system which will send notification of such filing(s) to the following: 
        
 
 Craig C. Martin 
 William D. Heinz 
 Daniel J. Winters 
 Amanda S. Amert 
 Reena R. Bajowala 
 JENNER & BLOCK LLP 
 353 N. Clark St. 
 Chicago, IL  60654 
 
 Larry E. Hepler 
 Troy A. Bozarth  
 HEPLER BROOM LLC 
 Two Mark Twain Plaza 
 103 West Vandalia St, Suite 300 
 Edwardsville, IL 62025-0510 
 

Counsel for Defendants General Dynamics Corp., David H. Fogg, Jay L. Johnson, John 
M. Keane, Robert L. Walmsley, and Deborah J. Lucas 
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 Charles C. Jackson  
 Sari M. Alamuddin  
 Deborah S. Davidson  
 MORGAN, LEWIS & BOCKIUS LLP  
 77 W. Wacker Drive, Fifth Floor  
 Chicago, IL 60601 
 
 Stanley G. Schroeder  
 Charles H. Morgan 
 The Lowenbaum Partnership, LLC 
 222 South Central Avenue, Suite 901 
 Clayton, Missouri 63105 
 

Counsel For Defendants Fiduciary Asset Management, LLC, C.D. Walbrandt, Inc., 
Charles D. Walbrandt, Joseph E. Gallagher, Wiley Angell, James Cunnane, Jr., 
Mohammed Riad, and Piper Jaffray Companies 

 
 
Notice was also sent to: 
 

Dana S. Frazier 
100 N. Illinois Avenue 
Carbondale, IL 62901 
Phone: (618) 457-0437 
 
Trustee for the Estate of Eric A. Wil and Kristel M. Willl 
 

 
 
 
       s/ Jerome J. Schlichter  
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SCHLICHTER BOGARD&DENTON
SELECTED ATTORNEYS BIOGRAPHY

Schlichter Bogard & Denton is a plaintiffs’ law firm which represents individuals in personal 
injury actions, class actions and complex litigation involving pension claims, breaches of 
fiduciary duties, product liability, and pharmaceutical products.  The following is biographical 
information on selected attorneys in the firm. 

JEROME J. SCHLICHTER

Jerome J. Schlichter received his Bachelor’s degree in Business Administration from the 
University of Illinois in 1969, with honors and was a James Scholar.  Mr. Schlichter received his 
Juris Doctorate from the University of California at Los Angeles Law School in 1972, where he 
was an Associate Editor of UCLA Law Review.  Mr. Schlichter is licensed to practice law in the 
states of California, Illinois, and Missouri, and is admitted to practice before the Supreme Court 
of the United States and numerous federal courts.  He has also been an Adjunct Professor 
teaching trial class at Washington University Law School.  

During his career, Mr. Schlichter has handled on behalf of plaintiffs many substantial personal 
injury cases, consumer cases, toxic tort cases, and numerous complex, multi-plaintiff cases 
including mass tort cases, and various class actions.  He is also currently handling multiple 
ERISA breach of fiduciary national class actions.  He has also held offices in national plaintiffs’ 
lawyer groups.  For each year, since 2007, he has been listed among the 100 most influential 
persons nationally in the 401(k) industry in the industry publication 401(k) Wire, and in the year 
2007 was listed as 3rd most influential. 

Examples of class cases handled by Mr. Schlichter include:  Brown v. Terminal Railroad 
Association, a race discrimination case, was certified as a class, and successfully concluded after 
more than 5 years of litigation.  Mister v. Illinois Central Gulf Railroad, 832 F.2d 1427 (7th Cir. 
1987), a failure-to-hire suit brought on behalf of hundreds of African-Americans applicants, was 
certified, tried to conclusion and finally settled for more than $10 million after 12 ½ years of 
litigation. Wilfong v. Rent-A-Center, No. 00-680-DRH (S.D. Ill. 2002), a nationwide gender 
discrimination case, was successfully settled for 47 million and other relief to the class of 
thousands, after defeating the defendant’s attempt to conduct a reverse auction. 

Mr. Schlichter has been praised by federal judges for his class action work.  U.S. District Judge 
James Foreman, speaking of Mr. Schlichter’s efforts, stated:  “This Court is unaware of any 
comparable achievement of public good by a private lawyer in the face of such obstacles and 
enormous demand of resources and finance.”   Order on Attorney’s Fees, Mister v. Illinois 
Central Gulf R.R., No. 81-3006 (S.D. Ill. 1993).  U. S. District Judge David R. Herndon wrote, 
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regarding Mr. Schlichter’s result in Wilfong:

Class counsel [Jerome J. Schlichter] has appeared in this court and has been 
known to this Court for approximately 20 years. This Court finds that Mr. 
Schlichter’s experience, reputation and ability are of the highest caliber.  Mr. 
Schlichter is known well to the District Court Judge and this Court agrees with 
Judge Foreman’s review of Mr. Schlichter’s experience, reputation and ability. 

Order on Attorney’s Fees, Wilfong v. Rent-A-Center, No. 0068-DRH (S.D. Ill. 2002).

Mr. Schlichter has also spoken on Employee Retirement Income Security Act (“ERISA”) 
litigation breach of fiduciary duty claims at national ERISA seminars as well as other national 
bar seminars. 

ROGER C. DENTON

Roger C. Denton earned his Bachelor of Art degree from Culver Stockton College in 1978, and 
his Juris Doctorate from Saint Louis University School of Law in 1982, where he graduated 
summa cum laude and Order of Woolsack.  He is admitted to practice law in the States of 
Illinois, Missouri and Wisconsin, and is admitted to practice before the United States Supreme 
Court.  Mr. Denton is also admitted to the United States District Courts for the Southern, Central 
and Northern Districts of Illinois, the Eastern and Western Districts of Wisconsin, and the 
Eastern and Western Districts of Missouri.   

Mr. Denton has spent his career representing seriously injured individuals and in mass tort 
claims for work related injuries, and injuries resulting from the use of dangerous products and 
defective pharmaceutical drugs. He has litigated cases in more than a dozen states, both in state 
and federal courts, and has a national reputation in the field of FELA litigation with substantial 
verdicts in multiple jurisdictions. In addition to handling his individual cases and medical 
monitoring class actions, Mr. Denton is currently on national steering committees in 
pharmaceutical litigation against Johnson & Johnson and Merck, and is national liaison counsel 
in the Yaz/Yasmin MDL in the Southern District of Illinois.  Mr. Denton speaks at national 
seminars on various areas of litigation and has published articles in various legal journals. 

NELSONG.WOLFF

Mr. Wolff is a partner in the firm and received his Bachelor of Arts degree in Biology from 
Emory University in 1988 and his Juris Doctorate from  the University of Missouri in 1992.   He 
was a member of the Missouri Law Review and a two-time winner of the National Moot Court 
Prize for Appellate Advocacy. 

Mr. Wolff currently serves on the Board of Governors of the Missouri Association of Trial 
Attorneys. He has been selected as a Missouri and Kansas "Super Lawyer" in 2005, 2006 and 
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2007 in the field of Transportation Law which includes railroad and maritime injuries.  Mr. 
Wolff has also had articles published in numerous legal and scientific journals on personal injury 
subjects and has presented legal seminars to other attorneys.  He is licensed to practice law in 
Missouri, Illinois and Arkansas.   Mr. Wolff is admitted to practice before the United States 
Supreme Court, the United States Court of Appeals for the Fifth, Seventh, Eighth, and Tenth 
Circuits, in the United States District Courts for the Central, Southern, and Northern Districts of 
Illinois, Eastern District of Missouri, Western District of Kentucky, and the Eastern and Western 
Districts of Arkansas. 

Throughout his career, he has successfully tried substantial cases in numerous jurisdictions on 
behalf of individuals.

In addition, Mr. Wolff currently is involved in national class action ERISA cases involving 
challenges to 401(k) plan fees and expenses and breaches of fiduciary duty.

MICHAEL A.WOLFF

Michael A Wolff is Counsel in the firm.  He received his Juris Doctor cum laude from the 
University Of Missouri-Columbia in 1990, where he was initiated into the Order of the Coif. He 
received his Bachelor of Arts magna cum laude from Colgate University in 1987, where he was 
initiated into Phi Beta Kappa.  He was formerly a partner in a St. Louis firm before his work with 
Schlichter Bogard & Denton.  He has extensive experience in Federal and State appellate and 
trial practice, including trust and estate litigation, fiduciary litigation, complex commercial 
litigation, and eminent domain and property rights defense.  

Mr. Wolff is licensed to practice in the States of Missouri (1990) and Illinois (1991).  Mr. Wolff 
practices in the area of ERISA class actions, complex litigation, and appellate advocacy.   

TROYA. DOLES

Troy Doles is Counsel in the firm, received his Bachelor’s degree from Indiana University in 
1992 and his Juris Doctorate from St. Louis University School of Law in 1996.  He is licensed to 
practice law in Missouri and Illinois and is admitted to practice in multiple federal courts. 

Mr. Doles has extensive experience in complex class action cases and complex commercial 
litigation, including Federal Court and Multi-District Litigation cases.  He has been co-class 
counsel in multiple class actions against insurance companies and health care providers.  He has 
lectured frequently to various national and state medical associations and state bar associations 
on various issues. 

Mr. Doles is involved in complex, national ERISA putative class actions involving 401(k) plans 
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of large employers. 

HEATHER LEA

Heather Lea graduated with a Bachelor of Arts degree from Rhodes College in 1994 and with a 
Juris Doctorate degree from Washington University School of Law in 2000, where she was 
Order of the Coif, and the Editor-in-Chief of the Washington University Journal of Law and 
Policy.  Ms. Lea is admitted to practice in the States of Illinois and Missouri, and before multiple 
federal courts. 

Ms. Lea was a judicial law clerk to the Honorable Jeanne E. Scott, United States District Court 
for the Central District of Illinois prior to joining a large law firm in St. Louis where she 
specialized in ERISA and pension plan litigation, before joining Schlichter, Bogard & Denton. 
She is currently involved in litigating class actions under ERISA for claims of fiduciary breaches 
involving plans of large employers. 

JASON P. KELLY

Mr. Kelly received his Bachelor of Arts in 1999 at Drury College with a Triple Major in 
Chemistry, Biology, and Environmental Studies; his Masters in Public Health at St. Louis 
University in 2002; and his Juris Doctorate at St. Louis University in 2002, cum laude, Order of 
the Woolsack, Delta Omega, Public Health Honor Society, Editor – Journal of Health Law.  

Mr. Kelly is licensed to practice law in Missouri and is admitted to practice law in the United 
States District Courts for the Eastern District of Missouri, the Eastern District of Wisconsin, the 
Southern District of Illinois, and the District of Connecticut.

Mr. Kelly has extensive experience in complex class action cases, and also ERISA cases 
involving claims of fiduciary breach.   He currently is involved in national class action ERISA 
cases involving challenges to 401(k) plan fees, expenses and breaches of fiduciary duty. He 
previously worked at a large firm handling complex intellectual property litigation 

MARKG. BOYKO

Mark Boyko graduated with a Bachelor of Arts degree from the University of Illinois in 2001, 
with a Juris Doctorate from the University of Missouri in 2004, and an LLM with an emphasis 
on class action litigation, from New York University in 2005.  While at the University of 
Missouri, Mr. Boyko also served as an Editor for the Journal of Dispute Resolution and a 
member of the Moot Court Team. Mr. Boyko is admitted to practice in the States of New York, 
Illinois and Missouri, and before multiple federal courts. 
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Mr. Boyko is widely published in the fields of class actions, evidence and ADR.  He also serves 
as an Assistant Reporter for the CPR, International Institute for Conflict Prevention & 
Resolution’s Commission on Facilities for the Resolution of Mass Claims.   
Mr. Boyko litigated complex cases at a large firm in St. Louis before joining Schlichter, Bogard 
& Denton and is currently involved in litigating class actions and putative class actions under 
ERISA involving large employer 401(k) plans. 

SEAN E. SOYARS

Mr. Soyars received his Bachelor of Arts at St. Mary’s College in 2000, Dean’s List, Member of 
Mensa, Academic Scholarship.  He received his Juris Doctorate in 2004 from Washington 
University.

He is licensed to practice law in Missouri and is admitted to practice law in numerous federal 
courts.

Mr. Soyars has extensive experience working on complex national ERISA and pension litigation 
cases.    He currently is involved in putative, national class action ERISA cases involving 
challenges to 401(k) plan fees and expenses and breaches of fiduciary duty.

THOMAS E. CLARK JR.

Thomas Clark graduated with a Bachelor of Science degree in Economics, cum laude, from The 
College of New Jersey in 2004.  Mr. Clark also graduated from Washington University School of 
Law in 2007 with a Juris Doctorate and again in 2008 with a Master of Laws in Taxation with an 
emphasis in employee benefits and ERISA.  While at Washington University he received a 
Scholar in Law Award, and was a staff editor for the Washington University Global Studies Law 
Review.

Mr. Clark is admitted to practice in the States of Missouri and Illinois.  Prior to joining 
Schlichter Bogard & Denton, he had internships with The National Labor Relations Board and 
the ERISA practice group of a large law firm based in St. Louis.  He is currently involved in 
litigating class actions and putative class actions under ERISA for breaches of fiduciary duty. 
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