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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
CYNTHIA RICHARDS-DONALD and 
MICHELLE DEPRIMA, individually and on 
behalf of a class of all other persons similarly 
situated, and on behalf of the Teachers 
Insurance and Annuity Association of 
America Code Section 401(k) Plan and the 
Teachers Insurance and Annuity Association 
of America Retirement Plan, 
 

Plaintiffs, 
 

v. 
 
TEACHERS INSURANCE AND ANNUITY 
ASSOCIATION OF AMERICA and TIAA 
PLAN INVESTMENT REVIEW 
COMMITTEE, 
 

Defendants. 
 

 
 
 
 
 
 
 

Civ. A. No. 15-cv-08040 (PKC) 
 
 

 

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF UNOPPOSED 
MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 

This Settlement is the culmination of two years of litigation, resulting in a $5 million 

Settlement Fund and significant changes to two retirement plans offered to employees of TIAA-

CREF. For the first time, TIAA will open its plans to independent investment managers and, in 

the process, offer the opportunity for Plan assets to be moved from TIAA mutual funds into non-

TIAA managed products. The result should directly save the Plans and the Class over $2 million 

per year in fees. Because of the records available, virtually all class members were reached by 

mailed notice and class members will automatically receive their monetary distribution without 
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the need to complete or submit a claim form or prove eligibility.1 None of the 26,442 class 

members have objected to the settlement, which has also been found reasonable by Evercore 

Trust Company, an Independent Fiduciary. 

In light of the litigation risks further prosecution of this action would inevitably entail, it is 

proper for the Court to approve the Settlement. 

I. THE CLAIMS IN THE CASE 

Plaintiffs alleged that Defendants were fiduciaries of the Plans and that Defendants engaged 

in breaches of fiduciary duty under 29 U.S.C. § 1104(a). In particular, Plaintiffs alleged 

Defendants breached their fiduciary duty to ensure that the fees and expenses paid out of the 

assets in the Plans were reasonable and that the Plans’ fiduciaries failed to make decisions 

concerning the Plans with the care, skill, prudence, and diligence under the circumstances then 

prevailing that prudent fiduciaries acting in a like capacity and familiar with such matters would 

have used. These claims include allegations of excessive administrative and investment 

management fees, as well as assertions that the fiduciaries imprudently and disloyally filled the 

Plans entirely with options managed by, and paying fees to, TIAA.  

TIAA denies the claims and all liability. The Defendants argue, among other things, that 

(a) the investment options selected for the Plans were reasonable in that they included a variety 

of fixed and variable annuities that offer participants lifetime income opportunities; (b) the Plans 

offered an appropriate investment mix for participants, across different asset classes, risk 

profiles, fee structures, and outcome opportunities; (c) the fees charged by the investment 

options in the Plans, including the fixed and variable annuities, were reasonable and often lower 

                                                 
1 The fully executed settlement agreement, dated May 8, 2017, (“Settlement”) was 

previously filed at Doc. 46-1.  
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than the fees charged by TIAA’s competitors for similar products; (d) the investment options in 

the Plans provided participants with strong performance; (e) the recordkeeping fees charged to 

Plan participants were reasonable based on the nature and quality of the services provided by 

TIAA; and (f) TIAA met the Prohibited Transaction Exemption requirements to offer its own 

products as investment options for the Plans. 

II. The Action 

This litigation began on October 13, 2015, with the filing of Plaintiffs’ Complaint. Doc. 1. 

Defendants answered on January 29, 2016, denying all claims. Doc. 17. Plaintiffs filed an 

Amended Complaint, the operative complaint, on April 6, 2016 (Doc. 29), which Defendants 

answered on May 2, 2016, again denying all claims (Doc. 33). The parties then engaged in a long 

series of discovery and settlement communications. After obtaining and reviewing over 20,000 

pages of material produced by Defendants, the Parties agreed to mediation at the 

recommendation of this Court. In June 2016, the Parties engaged in an all-day, in-person 

mediation supervised by the Honorable Daniel Weinstein (Ret.), followed by multiple telephonic 

conferences with the mediator and parties leading to the signing of the Memorandum of 

Understanding detailing key elements of any settlement. See Doc. 34. Under the Memorandum 

of Understanding, Defendants would engage in a process to select non-proprietary options for 

inclusion in the Plan, providing the opportunity for lower fees for class members. Since 

executing the Memorandum of Understanding, Defendants, with the help of an independent 

consultant and feedback from Plaintiffs, have identified the specific plan changes designed to 

provide lower-cost and non-proprietary options for the Plans and their participants. Even during 

the pendency of the settlement, the Parties have continued to identify opportunities to further 

reduce costs for Plan participants. Doc. 50. 
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The Court entered the order granting preliminary approval of the settlement on May 15, 

2017. Consistent with the Settlement Agreement and the Court’s order, Defendants deposited $5 

million in the qualified settlement fund established for this settlement. On June 20, 2017, the 

administrator selected by the parties—KCC, LLC—mailed notices, consistent with the 

Settlement Agreement and the Preliminary Approval Order, to 26,442 individuals. Doc. 51-1 at 

¶7. The notices were substantially in the form approved by this Court in the Order granting 

preliminary approval, and alerted the participants not only to the key terms of the settlement, but 

also of their right to object. Id. at Ex. A. The Notice also directed participants to a website, 

www.tiaaerisasettlement.com, which has been available at all times since June 13, 2017, and 

which includes links to the relevant filings pertaining to the settlement. The website had received 

over 9,000 hits since it became available online. Id. at ¶ 10. A toll-free telephone number was 

also established, which received over 100 telephone calls from class members. Id. at 9. 

On September 20, 2017 after extensive research and interviews with attorneys for both sides, 

the Independent Fiduciary, Evercore Trust Company, issued its determination letter pursuant to 

Prohibited Transaction Class Exemption 2003-39, as amended, 75 Fed. Reg. 33,830 (June 15, 

2010). Doc. 52-1. Evercore determined that the Settlement is reasonable in light of the Plan’s 

likelihood of full recovery, the risks and costs of litigation, and the value of the claims foregone. 

Id. at 3–4.  

III. THE TERMS OF THE PROPOSED SETTLEMENT 

In addition to the $5 million settlement amount, Defendants have agreed to a set of non-

monetary therapeutic measures relating to the Plans. While the Plans did not previously include 

any non-proprietary funds, Defendants have agreed as part of the settlement to: (1) add ten non-

proprietary investment options, including five options with investment management fees below 
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15 basis points, to the Plans; (2) rebate any revenue sharing from these non-proprietary funds to 

the participants in the Plans; (3) add a “brokerage window” from which Plan participants can 

access thousands of additional non-proprietary funds; and (4) on a one-time basis, provide 

Plaintiffs with the proposed changes to the Plan menus including, in the absence of a participant 

decision to transfer to a different fund, the mapping of replaced fund assets to agreed-upon non-

proprietary index products and, where appropriate, the TIAA Lifecycle Funds. These agreed-

upon plan changes will result in significant fee savings compared to the fees paid during the 

Class Period. Overall, the Plans and their participants should save over $2 million per year in 

fees. In some instances, the investment management fees paid by Plan participants may decline 

by as much at 90% (if, for example, participant investments will be mapped from the current 

small cap equity fund to a small cap index fund). See Ex. F to the Settlement Agreement 

(detailing proposed changes to the plan menus). 

TIAA also has agreed to (1) retain an independent consultant to advise the Investment 

Committee on the performance of investment options in the Plans and their investment costs 

relative to the appropriate peer group; (2) retain an independent consultant on a one-time basis to 

review the Plans’ recordkeeping fees for potential cost efficiencies in light of the types and 

quality of services that TIAA provides; and (3) review and enhance its investor education 

program for Plan participants with respect to Plan investment options and the fees associated 

with those options. These benefits represent a significant value to the Plans far above the 

monetary settlement.  

IV. ARGUMENT 

The Settlement Agreement satisfies all applicable criteria for approval. The Settlement 

Agreement should be approved as fair, reasonable, and adequate in all respects. 
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A. The Applicable Legal Standards 

“If the [settlement] would bind class members, the court may approve it only after a hearing 

and on finding that it is fair, reasonable, and adequate.” Fed. R. Civ. P. 23(e)(2). There is a 

strong judicial policy that favors the negotiated resolution of litigation. Wal-Mart Stores, Inc. v. 

Visa U.S.A. Inc., 396 F.3d 96, 116–17 (2d Cir. 2005); TBK Partners, Ltd. V. W. Union Corp., 

675 F.2d 456, 461 (2d Cir. 1982). This is especially true with respect to class actions. Wal-Mart 

Stores, Inc., 396 F.3d at 117. For these reasons, “the compromise of complex litigation is 

encouraged by the courts and favored by public policy.” Id.; see also Bano v. Union Carbide 

Corp., 273 F.3d 120, 129–30 (2d Cir. 2001).  

B. The Settlement Is Fair, Reasonable, and Adequate Under the Relevant Factors 

There is an initial strong presumption that a proposed class action settlement is fair and 

reasonable when it is the result of arm’s-length negotiations. In re Austrian & German Bank 

Holocaust Litig., 80 F. Supp. 2d 164, 173–74 (S.D.N.Y. 2000); Newberg on Class Actions 

§11.41 at 11-88 (3d ed. 1992). When the requirement of arm’s-length negotiations is satisfied, 

counsel’s endorsement of a proposed settlement is entitled to significant weight. In re Veeco 

Instruments Inc. Sec. Litig., No. 05-MDL-1695, 2007 WL 4115809, at *12 (S.D.N.Y. Nov. 7, 

2007) (“courts should “consider the opinion of experienced counsel with respect to the value of 

the settlement”); see also In re PaineWebber Ltd. P’shps Litig., 171 F.R.D. 104, 125 (S.D.N.Y. 

1997), aff’d, 117 F.3d 721 (2d Cir. 1997).  

The proposed Settlement here is the result of lengthy, contentious and complex arm’s-length 

negotiations between the parties. Counsel on both sides are experienced and thoroughly familiar 

with the factual and legal issues presented. Class Counsel is very experienced in class action 

litigation generally and, in particular, class litigation arising from breaches of fiduciary duties to 
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retirement plans under ERISA. In settlement discussions, the Class was represented by multiple 

attorneys, each with a decade of experience bringing, settling, and trying cases on behalf of 

retirement plan participants alleging imprudence, disloyalty, and prohibited transactions under 

ERISA. Class Counsel is intimately familiar with this unique and complex area of law. Doc. 49-1 

¶ 3, 49-2, 49-3 & 49-4. It is Class Counsel’s opinion that the proposed Settlement is fair and 

reasonable. Doc. 46-2. at ¶ 7. 

In addition, the negotiations were conducted with the assistance of an independent mediator 

during a full-day mediation, in addition to multiple discussions that were held prior to and after 

the mediation. The use of a mediator in settlement negotiations further supports the presumption 

of fairness and the conclusion that the Settlement achieved was free from collusion. In re Giant 

Interactive Group, Inc. Sec. Litig., No. 07-10588, 2011 WL 5244707, at *4 (S.D.N.Y. Nov. 2, 

2011); In re AOL Time Warner, Inc. Sec. & ERISA Litig., No 02-5575, 2006 WL 903236, at *7 

(S.D.N.Y. Apr. 6, 2006) (noting that involvement of mediator in settlement negotiations helps 

“ensure that the proceedings were free of collusion and undue pressure”). 

Moreover, in connection with their settlement discussions, the Parties exhaustively 

discussed the merits, strengths, and weaknesses of the Action, risks of litigation, available 

insurance, financial condition of TIAA, and the financial impact to Defendants, the Class, and 

the Plans, with respect to any judgment or settlement. Based on these discussions, the Parties 

were able to negotiate a fair settlement that they believe to be in their respective best interests. 

Because the Settlement is the product of serious, informed, non-collusive negotiations, approval 

should be granted. 

Case 1:15-cv-08040-PKC   Doc #: 54   Filed 10/06/17   Page 7 of 12 Page ID #: 885



8 
 

1. The strength of the plaintiffs’ case on the merits balanced against the benefits 
to the class provided by the settlement. 

As discussed above, a significant theory for recovery alleged by Plaintiffs is based on 

Defendants’ selection and retention of proprietary investment products in the Plans. Class 

Counsel continue to believe in the merits of these claims. However, there are significant legal 

obstacles and defenses which render recovery in this case uncertain and that may affect the 

amount if there is a recovery. Defendants deny all of Plaintiffs’ allegations, deny that they 

committed or participated in any fiduciary breaches or other wrongdoing, vigorously contested 

Plaintiffs’ allegations, and would continue to do so. Less than a month ago, Judge Pratter in the 

Eastern District of Pennsylvania dismissed a case alleging fiduciary violations related to the 

prudence of offering a menu of TIAA-managed investment products similar to those offered to 

the Plans in this case. Sweda v. University of Pennsylvania, No. 16-4329, 2017 WL 4179752 

(E.D. Pa. Sept. 21, 2017). Decisions like Sweda underscore the enormous risks undertaken by 

Plaintiffs in bringing this action, and the benefit to the Class for obtaining such a meaningful 

settlement. 

2. The amount offered in settlement 

As discussed above, the Settlement includes a $5 million settlement fund, fee savings 

moving forward that may exceed $3 million per year, and significant other changes to the Plans, 

including the introduction of non-proprietary investments as both core investment options for the 

Plans and through a brokerage window offering thousands of non-proprietary investment 

alternatives to Class Members. As a result of the settlement, the Class will benefit now from the 

Settlement Fund and plan reforms, instead of years from now if the case were ultimately 

successful at trial. The distinction is meaningful. Cases of this nature tend to have significant 
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life-cycles. In one such case, Tussey v. ABB, Inc., participants filed their action in 2006, received 

a trial verdict in 2012, saw that verdict reduced by the court of appeals in 2014 and still have not 

received any compensation, as their case is currently on remand for a second time on the 

question of how to calculate damages. Tussey v. ABB, Inc., 850 F.3d 951 (8th Cir. 2017) 

(remanding on damages); cert. denied, --- S. Ct. ---, 2017 WL 4179752 (Oct. 2, 2017). If this 

case continues, it too could take a decade or more for the Class to receive any benefit, even if 

Plaintiffs prevail at trial. 

3. The opinions of the participants, including class counsel, class representatives 
and class members. 

Pursuant to this Court’s Order preliminarily approving the settlement (Doc. 48), notice of 

the Settlement Agreement was mailed to 26,442 individuals believed to be Settlement Class 

Members. Doc. 51-1 at ¶7. In addition, the Notice was distributed electronically and made 

available over the Internet via the Settlement website. Id. at ¶9. This notice complies with the 

requirements of Fed. R. Civ. P. 23 and due process, as it was calculated to ensure individual 

notice to each of the class members. 

After having received notice and an opportunity to object, not one of over 26,000 Settlement 

Class Members filed timely an objection with the Court. Not one. The lack of any objection is a 

telling, and virtually unheard-of sign of overwhelming support for the settlement by the members 

of the class. The Class Representatives also both agree with the settlement. 

Moreover, notice was sent to the Attorneys General of all states where Settlement Class 

Members reside, as well as the United States Attorney General, as required under the Class 

Action Fairness Act, 28 U.S.C. § 1715. Id. at ¶ 4. No objection or opposition was received from 

an Attorney General.  
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These factors overwhelmingly support the Court’s granting final approval of the Settlement 

Agreement. 

Class Counsel is very experienced in class action litigation generally and, in particular, is 

among the most experienced firms in the country with respect to class actions alleging ERISA 

breaches for excessive fees in 401(k) plans. It is also Class Counsel’s opinion that the proposed 

Settlement is fair and reasonable. Doc. 46-2 at ¶ 7.  

Additionally, as described above, the entire settlement was reviewed by an independent 

fiduciary, Evercore Trust Company, who issued findings supportive of the settlement. Doc. 52-1.  

This factor supports the Court’s granting final approval of the Settlement Agreement. 

V. CONCLUSION 

Plaintiffs respectfully request that the Court finally approve the proposed Settlement 

Agreement as fair, reasonable, and adequate, and enter the proposed Final Order and Judgment. 

 

October 6, 2017    Respectfully submitted, 

 
/s/ Gregory Y. Porter   
Gregory Y. Porter, pro hac vice 
Ryan T. Jenny, pro hac vice 
Bailey & Glasser LLP 
1054 31st Street, NW 
Washington, DC 20007 
Telephone:  (202) 463-2101 
Facsimile:  (202) 463-2103 
gporter@baileyglasser.com 
rjenny@baileyglasser.com 
 
Kevin Barrett 
Bailey & Glasser LLP 
137 Betsy Brown Road 
Port Chester, NY 10573 
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Telephone:  (646) 776-8580 
kbarrett@baileyglasser.com 
 
Major Khan 
Major Khan LLC 
1120 Avenue of the Americas 
Suite 4100 
New York, NY 10036 
Telephone:  (646) 546-5664 
Facsimile:  (646) 546-5755 
mk@mk-llc.com 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 6th day of October 2017, a true and correct copy of the 

foregoing was served upon all counsel of record by operation of this Court’s CM/ECF system. 

 

      /s/ Gregory Y. Porter  
      Gregory Y. Porter 
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