
 

 

 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------x 
ALBERT T. BEANE, JR., individually and on 
behalf of all others similarly situated, 
 
   Plaintiff, 
 
  v.       07-CV-09444 (RMB) 
 
THE BANK OF NEW YORK MELLON, 
BNY CONVERGEX EXECUTION 
SOLUTIONS LLC and CALLAN 
ASSOCIATES, INC., 
 
   Defendants. 
----------------------------------------------------------x 

 

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR 
 FINAL APPROVAL OF SETTLEMENT AND CERTIFICATION OF 

SETTLEMENT CLASS 
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I. INTRODUCTION 

Named Plaintiff Albert T. Beane Jr., as representative of a plaintiff settlement class that 

the Court has preliminarily certified, seeks final approval of a proposed Settlement of this 

litigation pursuant to a Settlement Agreement that the Court preliminarily approved by order 

dated October 24, 2008 (“Preliminary Approval Order”). 

In granting preliminary approval to the Settlement Agreement, the Court found that the 

proposed Settlement "(a) appears to be fair, reasonable and adequate; (b) appears to be the 

product of serious, informed, non-collusive negotiations; (c) has no obvious deficiencies; (d) 

does not appear to improperly grant preferential treatment to class representatives or segments of 

the class; [and] (e) appears to fall within the range of possible approval."  (Preliminary Approval 

Order ¶3). 

Since the Court preliminarily approved the Settlement Agreement, Class Counsel, 

McTigue & Porter LLP, has pursuant to the Court's order, posted the Settlement Agreement and 

exhibits, including the Plan of Allocation, Proposed Final Order, and Escrow Agreement, on the 

website identified in the Class Notice and caused the court-approved Class Notice to be mailed 

to appropriate representatives of each plan that is a class member. (See Preliminary Approval 

Order ¶5). 

As of the date of this filing, Class Counsel has received no objections to the Settlement 

Agreement, the Plan of Allocation, the compensation of Class Counsel attorneys’ fees, the 

reimbursement to class counsel of litigation expenses, or the compensation of the Class 

representative, as each was described in the Settlement Agreement and Memorandum in Support 

of Preliminary Approval.  Accordingly, Class Counsel asks the Court to grant final approval to 

the Settlement Agreement because it is fair, adequate, and reasonable to those it affects, and the 
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settlement of this conflict is in the public interest. 

II. BACKGROUND 

This is an ERISA class action for breach of fiduciary duties.  The suit arises from the 

acquisition of a commercial securities brokerage business by one of the Defendants from another 

Defendant.  

Defendant Callan Associates, Inc. (“Callan”) provides consulting services to pension 

plans, including plans qualified under – and subject to – ERISA.  It is a registered investment 

advisor subject to the Investment Advisers Act of 1940 (“IAA”), 15 U.S.C. §§ 80b-1, et seq.  

Defendant The Bank of New York Mellon (“BNY”) is a large financial institution that offers a 

myriad of services to its customers.  Defendant BNY ConvergEx Execution Solutions LLC 

(“BNYB”) was a subsidiary of BNY that performs, among other things, commercial securities 

brokerage services for its clients.  (BNY and BNYB are sometimes referred to collectively as 

“BNY Defendants”). 

In 1998, Callan was affiliated with a commercial brokerage known as Alpha 

Management, Inc. (“Alpha”).  Effective September 9, 1998, BNY purchased brokerage assets of 

Alpha.  After several intermediate name changes, the brokerage ultimately became known as 

BNY ConvergEx Execution Solutions LLC. 

The transfer of Alpha assets to BNY involved two agreements – an Asset Purchase 

Agreement and a Services Agreement.  As a registered investment adviser under the IAA, Callan 

maintains a Form ADV.  In Part II of its ADV, Callan made certain disclosures about the sale of 

Alpha assets to BNY. 

In 2003, the U.S. Securities and Exchange Commission (“SEC”) began an investigation 

and examination of practices of the pension consulting industry.  As part of that investigation, 
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Callan’s disclosures of the Alpha sale in its ADV Part II came to the attention of the SEC.  The 

SEC found the disclosures lacking in some aspects.  As a result, in September 2007, Callan 

entered into a cease and desist order (“C&D”) with the SEC.  The Summary section of the C&D 

reads in its entirety: 

This matter concerns the non-disclosure of potential conflicts of 
interest by Callan Associates, a registered investment adviser and 
one of the nation’s largest pension consultants.  Since 1999, Callan 
has referred clients to BNY Brokerage Inc. (“BNY”) as Callan’s 
preferred securities broker.  Although Callan disclosed that it had a 
contractual relationship with BNY that bound it to refer clients to 
BNY, Callan failed to disclose that it was receiving annual 
payments that were contingent on Callan clients generating a 
certain level of commissions for BNY.  The omission of this 
potential conflict caused Callan’s public disclosures to be 
misleading. 
 

The “payments that were contingent” were eight annual payments of $500,000, totaling $4 

million.  Neither Callan nor the BNY Defendants paid any monetary fines as a result of the 

SEC’s investigation. 

III. HISTORY OF THIS LITIGATION 

 Plaintiff Albert T. Beane Jr. is a participant in the Federal-Mogul Corporation Pension 

Plan (“F-M Plan”).  The F-M Plan is an ERISA-qualified pension plan that received services 

from both Callan and BNYB at various times from October 30, 1998, to January 9, 2007, which 

are, respectively, the effective date and effective termination date of the Services Agreement. 

On October 23, 2007, Plaintiff filed a putative Class Action Complaint on behalf of 

himself and all others similarly situated – i.e., all participants in ERISA-qualified plans that were 

common clients of Callan and the BNY Defendants during the class period.  Docket Entry 

(“DE”) 1.   Plaintiff filed a First Amended Class Action Complaint on May 9, 2008.  DE 48.  The 

gravamen of Plaintiff’s allegations is that Callan failed to disclose its potential conflict of interest 
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(as noted in the C&D) and that Callan’s obligations under the Services Agreement caused Callan 

to provide to its ERISA-qualified pension plan clients conflicted advice about brokerage 

services.  Plaintiff further alleges that because Callan was an ERISA fiduciary as to those plans, 

Callan is liable for breaching its fiduciary duties and engaging in prohibited transactions with 

regard to plan assets.  As to the BNY Defendants, Plaintiff alleges that they aided and abetted 

Callan’s breaches, breached their own fiduciary duties, and engaged in statutorily prohibited 

transactions.  Id. 

Defendants filed a motion to dismiss, arguing, among other things, that Mr. Beane lacked 

standing to bring suit under Article III of the U.S. Constitution because he did not, and could not, 

allege any losses to the plans.  DE 53 and 54.  That motion, as well as Plaintiff’s motion for class 

certification (DE 45-47), were pending when the parties settled this dispute, and were recently 

dismissed by the Court as moot in light of the proposed settlement.  DE 71. 

The parties have engaged in extensive discovery.  Each side has served and responded to 

numerous interrogatories, requests for production and requests for admission.  The parties have 

exchanged over 60,000 pages of documents and the depositions of six of Callan’s officers and 

directors were taken 

On August 5, 2008, prior to the start of depositions of certain officers of one of the BNY 

Defendants, the parties reached a settlement in principle.  Plaintiff subsequently moved for 

preliminary approval of the settlement, preliminary certification of a settlement class, and 

approval of the form and method of notice.  On October 24, 2008, this Court entered an order 

granting Plaintiff's motion and finding that the proposed settlement "appears to be fair, 

reasonable and adequate".  DE 75, ¶3.  That order also required that the motion for final approval 

of the settlement be filed at this time.  Id. ¶5. 
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IV. TERMS OF THE SETTLEMENT AGREEMENT 

The terms and conditions of the parties’ settlement are set forth in the proposed 

Settlement Agreement, which was filed with the Court on September 15, 2008, as Exhibit 1 to 

the Plaintiff’s Motion For Order Preliminarily Certifying Settlement Class, Granting 

Preliminary Settlement Approval, Approving Form And Method Of Notice, And Setting Date And 

Time For Fairness Hearing On Final Approval (“Motion for Preliminary Approval”).1 DE 72-

73.  The following summarizes the principle terms: 

A. Settling Parties.  The settling parties are Plaintiff and all Defendants. 

B. Settlement Amount.  Defendants will pay $2.2 million, in settlement (the 

“Settlement Funds”).  All attorneys’ fees, costs and related expenses awarded by the Court to 

Plaintiff’s counsel and any incentive payment awarded to plaintiff (not to exceed $5,000), as well 

as the costs of administering the settlement (including escrow fees, accrued taxes, etc.) are to be 

paid from the Settlement Funds.  The Settlement Funds are to be deposited into an escrow 

account.  The parties have agreed on the escrow agent.  A copy of the Escrow Agreement is 

attached as Exhibit B to the Settlement Agreement. 

C. Settlement Class.  The Settlement Agreement contemplates that the Court will 

certify the following Settlement Class under Fed. R. Civ. P. 23(b)(1): 

ERISA pension plans who retained Callan Associates, Inc. 
(“Callan”) for pension consulting services and who used BNY 
ConvergEx Execution Solutions LLC (“BNY Brokerage”), directly 
or indirectly, for brokerage services from October 30, 1998 
through January 9, 2007 (the “Class Period”). 
 

The class consists of no fewer than seventy members.   

D. Released Claims.  Plaintiff and all plans in the Settlement Class are releasing all 

                                                                 
1 The Settlement Agreement itself incorporated three exhibits: the Proposed Final Order; Escrow Agreement, with 
the Escrow Agent, Gilardi & Co. LLC; and a Plan of Allocation.  
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Defendants from any claims arising from and relating to the matters, facts, or claims alleged in 

the complaints filed in this matter. 

E. Plan of Allocation.  The parties’ counsel have devised an equitable method of 

allocating the proceeds (net of Court-awarded attorneys’ fees, costs and expenses and settlement 

administration) amongst the members of the Settlement Class, based on the data available to 

them.  A copy of the Plan of Allocation is attached as Exhibit C to the Settlement Agreement.  

The Settlement Agreement designates the Claims Administrator who will implement the Plan of 

Allocation to determine the value of each member’s share of the proceeds.  In general, the parties 

anticipate that the proceeds will be distributed to class members based on the relative amount 

that each member paid in fees to Callan during the Class Period, so that those members that paid 

Callan larger sums will receive a larger percentage of the proceeds. 

F. Notice.  Defendants generally maintain current contact information (including 

names of individuals, e-mail addresses, and physical addresses) for the Settlement Class 

members.  Defendants’ counsel provided Plaintiff’s counsel with the most current information in 

Defendants’ possession for each member of the Settlement Class.  Based on the number of 

Settlement Class members, the sophistication of those plans, and the reliability and current status 

of contact information available to the parties, proper notice can be provided to all or virtually all 

of the members by first-class U.S. mail.  The expense of notifying the Settlement Class members 

is to be paid from the escrowed settlement funds.  Based on the foregoing, the Notice of Class 

Action Settlement, as approved by the Court (“Class Notice”), has been provided, no later than 

60 days before the Fairness Hearing, by First Class Mail, postage pre-paid, to the last known 

address of each agent or plan sponsor of the Settlement Class, which could be identified by 

reasonable effort.  As was mandated by  the terms of the Settlement Agreement and Preliminary 
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Approval Order,  the Settlement Agreement, the Class Notice, the Order Preliminarily 

Approving Settlement, the Proposed Final Order, the Plan of Allocation, and the Escrow 

Agreement were all posted on Class Counsel’s website within five business days after the entry 

of the Court’s Preliminary Approval Order.  The Motion for Final Approval of Settlement and the 

Memorandum In Support of Class Counsel's Motion For An Award of Attorneys Fees, 

Reimbursement of Costs And Expenses, And Case Contribution Compensation for Class 

Representative Albert T. Beane Jr. will be posted on Class Counsel’s website concurrently with 

the filing of those motions.    

V. THE COURT SHOULD APPROVE THE SETTLEMENT AGREEMENT 

 There is a "strong judicial policy in favor of settlements, particularly in the class action 

context."  Wal-Mart Stores, Inc. v. Visa USA, Inc., 396 F.3d 96, 116 (2d Cir. 2005) (internal 

quotation marks omitted).  "A presumption of fairness, adequacy, and reasonableness may attach 

to a class settlement reached in arm's-length negotiations between experienced, capable counsel 

after meaningful discovery."  Id. (quoting Manual for Complex Litigation, Third §30.42 (1995)).  

This presumption attaches here because counsel for all parties were experienced and capable.  

Class Counsel have years of experience in ERISA class action litigation and considerable 

expertise in ERISA (McTigue Decl. ¶4; Preminger Decl. ¶9), and defense counsel were all from 

large, well-established firms and are similarly experienced.  Counsel for Plaintiff and both 

Defendants engaged in robust litigation (including motions practice as well as substantial 

discovery) prior to reaching a point at which settlement was seriously discussed.  The 

negotiations, once started, were conducted at arm’s-length on the eve of a second round of 

critical depositions of Defendants’ witnesses.  Because the parties had already engaged in 

significant amounts of discovery (including the production of over 60,000 pages of documents), 
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counsel were well-informed of the strengths and weaknesses of each party’s legal and factual 

assertions. 

 With respect to determining whether a settlement should be approved, the Second Circuit 

Court of Appeals has further stated that: 

In this Circuit, courts examine the fairness, adequacy, and reasonableness of a 
class settlement according to the “Grinnell factors.”  The factors are: 
 
(1) the complexity, expense and likely duration of the litigation; 
(2) the reaction of the class to the settlement; 
(3) the stage of the proceedings and the amount of discovery completed; 
(4) the risks of establishing liability; 
(5) the risks of establishing damages; 
(6) the risks of maintaining the class action through the trial; 
(7) the ability of the defendants to withstand a greater judgment; 
(8) the range of reasonableness of the settlement fund in light of the best possible 
recovery; 
(9) the range of reasonableness of the settlement fund to a possible recovery in 
light of all the attendant risks of litigation 
 

Wal-Mart Stores, 396 F.3d at 117 (citations omitted).  "The weight given to any particular factor 

will vary based on the facts and circumstances of the case".  Wright v. Stern, 553 F.Supp.2d 337, 

343 (S.D.N.Y. 2008).  Furthermore "when evaluating a settlement agreement, the court is not to 

substitute its judgment for that of the parties, nor is it to turn consideration of the adequacy of the 

settlement into a trial or a rehearsal of the trial.  Rather, the Court's responsibility is to reach an 

intelligent and objective opinion of the probabilities of ultimate success should the claims be 

litigated and to form an educated estimate of the complexity, expense and likely duration of such 

litigation and all other factors relevant to their full and fair assessment of the wisdom of the 

proposed compromise."  Id. at 343-44 (citations and internal quotation marks omitted). 

The Grinnell factors clearly support final approval of the settlement here. 

(1) The Complexity, Expense and Likely Duration of Litigation.  Plaintiff’s counsel 

consulted with experts in the field of institutional brokerage transactions and best execution in 
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order to ascertain whether the Class members suffered damages from the Defendants’ alleged 

breaches of duty.  Experts reviewed samples of the brokerage commissions charged by BNYB 

and advised that the commissions were within the range of reasonableness for such brokerage 

transactions.  In addition, the experts advised that it would be very difficult, costly, and time-

consuming to prove that BNYB engaged in less than best execution for the Class members 

because it would require extensive expert analysis of thousands of trades conducted over an 

eight-year time span. 

(2) The Reaction of the Class to the Settlement.  To date, no objections to the 

settlement have been received from any class member. 

(3) The Stage of the Proceedings and the Amount of Discovery Completed.  As noted 

above, considerable discovery had already been completed and Class Counsel had already 

consulted experts regarding damages and matters of proof.  Hence, Class Counsel had sufficient 

information upon which to evaluate the strength of the case. 

(4)-(6) The Risks of the Class Prevailing (establishing liability and damages, and 

maintaining the class through trial).  As noted above, the problem of establishing damages, 

and the complexity of proving their existence, presented significant risk to the successful 

prosecution of this case through trial. 

(7) The Ability of Defendants to Withstand a Greater Judgment.  Defendants likely 

could withstand a greater judgment, but the risk of an adverse judgment outweighs this factor. 

(8)-(9) The Range of Reasonableness of the Settlement Fund in Light of the Best 

Possible Recovery and Attendant Risks of Litigation.  The “contingent” payment identified in 

the SEC’s C&D amounts to four million dollars.  The proposed settlement amount recovers more 

than half of that sum.  Although it is true that Plaintiff’s allegations extend beyond the failure to 
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disclose the allegedly contingent nature of that four  million dollar payment, Plaintiffs would 

face considerable difficulty and expense in attempting to prove additional damages. 

 Hence, these factors clearly support final approval of the proposed Settlement.  This is 

especially so in light of the fact that the settlement satisfies the requirements for having a 

presumption of reasonableness, fairness, and adequacy, and in light of the public policy reasons 

favoring settlement of class action cases. 

VI. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court approve the 

Settlement and certify the Settlement Class.  

      Respectfully submitted, 

DATED: December 11, 2008 McTIGUE & PORTER LLP 
 
By: /s/ Gregory Y. Porter  
Gregory Y. Porter (GP 9605) 
5301 Wisconsin Avenue, NW 
Suite 350 
Washington, DC  20015 
Tel:  (202) 364-6900 
Fax: (202) 364-9960 
 
David S. Preminger (DP 1057) 
Keller Rohrback, L.L.P. 
275 Madison Ave, Ste 1425 
New York, NY 10016 
Tel:  (212) 878-8890 
Fax: (212) 867-8895 
 
Attorneys for Plaintiffs 
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