
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION, AT CINCINNATI 
 
CHERYL CLEVENGER, Individually and on ) 
Behalf of All Those Similarly Situated,  ) 
       ) 
 Plaintiff,     ) 
       ) Case No. C-1-02-558 
v.       ) 
       ) Chief Judge Beckwith 
DILLARDS, INC., MERCANTILE STORES ) Magistrate Judge Hogan 
PENSION PLAN, and MERCANTILE STORES ) 
PENSION COMMITTEE,    ) 
       ) 
 Defendants, et al.    ) 
          
 

MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
 
 Plaintiff and Defendants, by undersigned counsel, and pursuant to Federal Rule of Civil 

Procedure 23(e),  respectfully move the Court to enter its Order granting final approval to the 

proposed settlement in this matter.  As detailed below, this Court should grant final approval to 

the Settlement Agreement, previously submitted to the Court with the parties’ Motion for 

Preliminary Approval, because it is fair, reasonable, and adequate when measured against the 

standards for approval of class action settlements established by the Sixth Circuit.  

Factual Background 

 This case arises from Plaintiff’s claims that benefits for Mercantile Stores Pension Plan 

(the “Plan”) participants were erroneously calculated, resulting in underpayments, due to the use 

of incorrect interest rates,and other alleged violations of ERISA.  The putative class is comprised 

of approximately 25,500 former Mercantile employees who are participants in the Plan.  

Approximately 1,850 of these class members assert a claim relating to the calculation of certain 

Shut-Down benefits paid to them, allegedly in violation of ERISA § 204(b)(1)(H).  This claim 

does not conflict with the primary claims in that it relates to separate benefits and payments from 

the Plan. 
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 This heavily contested case was filed on July 29, 2002, after Ms. Clevenger exhausted 

administrative remedies for the first time (the Court, per Judge Speigel, required further 

exhaustion after Ms. Clevenger filed her original complaint).  The parties to the Settlement 

Agreement engaged in over a year of administrative claims exhaustion, extensive motion 

practice, numerous discovery disputes, and the exchange of thousands of pages of documents.  

At this point in the litigation, the parties have also participated in more than a dozen depositions.  

The Court has ruled on the discovery disputes, a motion to dismiss and a motion for judgment on 

the pleadings.  In short, the case is at a highly advanced stage and both parties fully understand 

the facts and theories at issue, as well as the risks attendant to further litigation. 

 The parties to the Settlement Agreement engaged in numerous, arms-length negotiations 

prior to reaching the compromise set forth in the Settlement Agreement.  These negotiations 

included two private sessions, one court-ordered session before Magistrate Judge Hogan, and 

two separate mediation sessions with a well-known and highly-regarded ERISA defense lawyer, 

John Utz, Esq. of Overland Park, Kansas.  The compromise contained in the Settlement 

Agreement was ultimately reached with Mr. Utz’s assistance and oversight at a mediation 

session in Overland Park, Kansas in June 2006. 

 The proposed settlement calls for the payment of $35 million to a Settlement Fund by the 

Defendants from which payments will be made to the members of the class and their counsel.  

Except for approximately $2 million paid to class members for their separate claims relating to 

the Shut Down benefits, all of the payments to the class members are expected to be paid from a 

Case: 1:02-cv-00558-SSB-TSH Doc #: 203 Filed: 01/19/07 Page: 2 of 12  PAGEID #: 3156



 3

qualified ERISA defined benefit plan and are therefore designed to be eligible for tax-deferred 

treatment at the class member’s election.1 

 On October 31, 2006, the Court granted preliminary approval to the proposed settlement 

and ordered that notice be given to the Class.  On or about November 22, 2006, the Court-

approved Notice was mailed to the last known address of every class member, which addresses 

were electronically updated, to comply with Federal Rule of Civil Procedure 23 to provide the 

best notice practicable, satisfy all constitutional due process concerns, and provide the Court 

with jurisdiction over the Class members.  See, e.g., Eisen v. Carlisle & Jacqueline, 417 U.S. 

156, 177-78 (1974); Phillips Petroleum v. Shutts, 472 U.S. 797 (1985).  Not one of the over 

25,000 Class members objected to any aspect of the Settlement Agreement or the other 

information contained in the Notice.2 

                                                      
1To protect the class members and the Defendants from an unexpected, adverse tax 
determination in the future, the Settlement Agreement calls for the Defendants, at their expense, 
to apply for a private letter ruling from the IRS that the payments may be made from such a plan. 

2Third party defendant, Towers Perrin, has reiterated its objections to the Settlement Agreement, 
objections which this Court overruled in preliminarily approving the proposed settlement.  The 
parties incorporate by reference their prior arguments as to the impropriety of Towers Perrin’s 
objections, as well as the Court’s prior Order, and ask that the Court once again reject and 
overrule them.  The parties may file additional responses to this objection. 

The independent fiduciary retained by Defendants, Fiduciary Counselors, also filed a limited, 
conditional objection to ensure that the calculation of the individual awards reflects the losses 
suffered by payment using an interest rate of 6.33%, rather than the 5.01% claimed by Plaintiff.  
Plaintiff’s counsel, through its retained actuary, is calculating the allocation of individual awards 
in proportion to the losses suffered by the use of the 6.33% rate, rather than simply allocating the 
settlement proceeds based on the size of the individual lump sum distributions.  See Stipulation 
(filed separately). 
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Discussion 

Final Approval of the Settlement Agreement Is Appropriate 

 The settlement of class actions is generally favored and encouraged.  See, e.g., Franks v. 

Kroger Co., 649 F.2d 1216, 1224 (6th Cir. 1981).  After preliminary approval of the proposed 

settlement and notice to the class, the Court must conduct a fairness hearing, after which the 

Court must determine whether the proposed settlement is fair, reasonable and adequate. 

Fed. R. Civ. P. 23(e); Williams v. Vukovich, 720 F.2d 909, 920-21 (6th Cir. 1983); Bronson v. 

Bd. of Educ., 604 F. Supp. 68, 71 (S.D. Ohio 1984).  The determination of whether a proposed 

class settlement is fair, reasonable and adequate requires the Court to consider and balance 

several factors, which include: 

 a.  Plaintiff’s likelihood of ultimate success on the merits balanced against the amount 

and form of relief offered in settlement; 

 b.  The complexity, expense and likely duration of the litigation; 

 c.  The stage of the proceedings and the amount of discovery completed; 

 d.  The judgment of experienced trial counsel; 

 e.  The nature of the negotiations; 

 f.  The objections raised by the class members; and, 

 g.  The public interest. 

In re Telectronics Pacing Syss. Inc., 137 F. Supp. 2d 985, 1009 (S.D. Ohio 2001); Enter. Energy 

Corp. v. Columbia Gas Transmission Corp., 137 F.R.D. 240, 245 (S.D. Ohio 1991); Bronson, 

604 F. Supp. at 74-82.  In the end, the Court's determinations are no more than "'an amalgam of 
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delicate balancing, gross approximations and rough justice." Officers for Justice, 688 F.2d at 625 

(quoting City of Detroit v. Grinnell, 495 F.2d 448, 468 (2d Cir. 1974)). 

Likelihood of Success Balanced Against the Amount and Form of Relief 

 "The determination of what constitutes a 'reasonable' settlement is not susceptible of a 

mathematical equation yielding a particularized sum.  Rather . . . 'in any case, there is a range of 

reasonableness with respect to a settlement.'"  In re Michael Milken & Assocs. Sec. Litig., 150 

F.R.D. 57, 66 (S.D.N.Y. 1993) (quoting Newman v. Stein, 464 F.2d 689, 693 (2d. Cir. 1972)). 

The court need not decide the amount of a potential recovery at trial, since the approval of the 

settlement should not involve a trial on the merits. Granada Invs., Inc. v. DWG Corp., 823 

F.Supp. 448, 453 (N.D. Ohio 1993) (citing Maher v. Zapata Corp., 714 F.2d 436, 455 (5th Cir. 

1983). 

 The proposed settlement is clearly balanced in terms of plaintiff’s ultimate likelihood of 

success on the merits and the amount and form of relief provided.  As detailed in the affidavits of 

Jeffrey Goldenberg and Brian Hurley,1 the $35 million recovery represents an exceptional result 

in light of the difficulties in prosecuting ERISA actions generally and this case in particular.  

This is a remarkably complex affair involving not only provisions and regulations of ERISA, but 

also statutory, regulatory and other authorities relating to the Pension Benefit Guarantee 

Corporation (PBGC).  Indeed, the PBGC, IRS and Department of Labor each audited and/or 

investigated the Mercantile Plan’s termination and took no action in an attempt to recover the 

benefits sued for and now partially recovered by plaintiff.  Defendants have raised a host of 

defenses which, if accepted by this Court or the Sixth Circuit, would result in some or all of the 

                                                      
1 These affidavits will be separately filed in support of the motion of Plaintiff’s Counsel to approve its fees. 
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class members receiving no additional benefits, or some or all of the putative class members 

receiving vastly reduced benefits.2   

 Furthermore, if the Class were to recover a judgment larger than the settlement offer, the 

additional delay due to post trial motions and the appellate process could deny Class members a 

recovery for years. See e.g., Chatelain v. Prudential-Bache Sec., 805 F. Supp. 209, 213 

(S.D.N.Y. 1992). Given the time value of money, a future recovery via a judgment, even one 

greater than the proposed settlement, may be less valuable to the Class than receiving the 

settlement benefits. See Brotherton v. Cleveland, 141 F.Supp.2d 894, 903 (S.D. Ohio 2001).  

Thus, this factor also weighs in favor of approving the settlement. It secures a substantial benefit 

for the Class in a highly complex action, undiminished by further expenses, and without delay, 

costs, and uncertainty of protracted litigation. 

 With respect to the form of relief provided, the settlement represents the best possible 

outcome for the members of the Class.  If approved, the settlement will provide relatively quick 

payment of millions of dollars of additional retirement benefits to the Class members.  The 

benefits individual Class members will receive from the settlement are very substantial (typically 

hundreds or thousands of dollars of pension monies), and will be entitled to preferential tax 

treatment under the Code should the Class member elect to rollover his or her distribution into a 

qualified tax-deferred account (such as an IRA).  Thus, far from some speculative benefit or 

coupon recovery, the settlement offers real dollars and an easy and attractive means of enhancing 

the Class members’ retirement savings. 

                                                      
2 Defendants have repeatedly taken the position that they would not have settled for more than minimal sums other 
than the disclosure by Towers Perrin of certain documents, including a December 11, 1998 e-mail from Towers 
Perrin’s Thomas Cannon indicating that it would be “physically impossible” for Towers Perrin to make distributions 
to Plan participants until after the end of the Plan year.  Defendants viewed this document as so significant as to 
merit settlement discussions. 
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Complexity, Expense and Likely Duration 

 This case is arguably more complex than most class actions.  The case involves relatively 

obscure and complicated provisions of both ERISA and the PBGC statutory schemes.  The three 

federal agencies charged with overseeing plan terminations were unable to determine a cause of 

action to pursue even after investigating and/or auditing the Mercantile Plan’s termination.  The 

case is also costly; Class counsel has advanced on behalf of the Class over $100,000 in 

prosecuting this action in court costs, deposition and production costs, travel expenses and 

consulting expert fees.  While Counsel anticipates incurring additional costs in implementing the 

settlement, the Class would incur that amount and more if the action continued and the Class 

were required to retain testifying experts, prepare for and participate in trial and then in 

administering any recovery achieved.  There is no question that the settlement, which imposes 

the cost of administering the recovery on Defendants and relieves the Class of additional 

litigation costs and delay, is in the best interests of the Class. 

The Stage of the Proceedings and the Amount of Discovery Completed 

 To insure that Plaintiffs have had access to sufficient information to evaluate their case 

and to assess the adequacy of the proposed settlement, the stage of the proceedings and the 

discovery taken must be considered. See Kogan v. AIMCO Fox Chase, L.P., 193 F.R.D. 496, 502 

(E.D. Mich. 2000). The proposed settlement was reached four years after litigation commenced.  

During that time, Plaintiff and Defendants were involved with extensive discovery and motion 

practice.  In short, the litigation is at an advanced stage (and discovery is now complete).  Thus, 

Plaintiff and Defendants have a firm understanding of the strengths and weaknesses of their 

respective positions.  Given the advanced stage of the proceedings and the extensive discovery, 
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there can be no suggestion that Plaintiff entered into the settlement with insufficient information 

to evaluate the case and the adequacy of the settlement. 

The Judgment of Experienced Trial Counsel 

 It is well settled that, in approving a class action settlement, the court "should defer to the 

judgment of experienced counsel who has competently evaluated the strength of his proofs." 

Williams, 720 F.2d at 922-23. "Significantly, however, the deference afforded counsel should 

correspond to the amount of discovery completed and the character of the evidence uncovered." 

Id. "The court should insure that the interests of counsel and the named plaintiffs are not 

unjustifiably advanced at the expense of unnamed class members." Id.  Furthermore, the court's 

approval is contingent upon "proof that the settlement was the product of arm's-length bargaining 

entered into after there had been sufficient discovery to enable counsel to act intelligently." Stull 

v. Baker, 410 F. Supp. 1326, 1332 (S.D.N.Y. 1976). 

 Class counsel in this case has prosecuted numerous ERISA class actions.  E.g., Call v. 

Ameritech Management Pension Plan, 2007 WL 45854 (7th Cir. January 9, 2007); Cooper v. 

IBM Personal Pension Plan, 457 F.3d 636 (7th Cir. 2006); Berger v. Xerox Retirement Income 

Guarantee Plan, 338 F.3d 755 (7th Cir. 2003); Esden v. Bank of Boston Retirement Plan, 229 

F3d 154 (2nd Cir. 2000); Laurenzano v. BCBS of Mass. Ret. Income Trust, 134 F.Supp.2d 189 (D. 

Mass. 2001); Kohl ATLA, 183 F.R.D. 475, 485 (D. Md. 1998).  As noted above (and below), 

Class counsel also conducted lengthy discovery in this case and arrived at the settlement with 

Defendants only after arm’s-length bargaining before an ERISA expert/mediator.  Based on their 

experience, Class counsel finds that the proposed settlement reflects an appropriate balance 

between the likelihood of ultimate success on the merits, the delay inherent in continued 
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litigation, and the probability or possibility of a victory for Defendants on one or more of the 

legal theories advanced in the litigation.   

 Defendants’ counsel, who has defended numerous cases filed as putative ERISA class 

actions,3 concurs that the proposed settlement is fair. 

The Nature of the Negotiations 

 The Court gives significant weight to the belief of experienced counsel that the settlement 

is in the best interest of the class. 137 F. Supp.2d. at 1016 (citing In re Orthopedic Bone Screw 

Prod. Liab. Lifig,. 176 F.R.D. 158, 184 (E.D. Pa. 1997)).  Initially, however, the court should 

determine whether the settlement was non-collusive and determine whether it was reached 

through arms-length negotiations. Id. 

 In the case at bar, the proposed settlement was negotiated in an adversarial manner after 

substantial factual investigation, intensive legal analysis and expert investigation and 

consultation.  The settlement negotiations included several face-to-face meetings, mediation 

sessions, as well as numerous telephone conferences.  Both parties to the negotiations vigorously 

attempted to secure the most desirable result for their respective clients.  

 In short, there can be no debate that the settlement was the product of arms-length 

negotiations.  The parties were at all times represented by competent and experienced counsel, 

and the settlement comes after four years of hotly contested litigation, multiple settlement 

                                                      
3 See, e.g., Ramsey v. Formica Corp., 398 F.3d 421 (6th Cir. 2005), cert. denied, 126 S. Ct. 340 (2005), on remand, 
2006 U.S. Dist. LEXIS 966 (S.D. Ohio, Jan. 5, 2006) (dismissing action sought to be certified as class); Noe v. 
PolyOne Corp., 2006 U.S. Dist. LEXIS 92098 (W.D. Ky. Dec. 19, 2006) (summary judgment on action sought to be 
certified as class); In re Broadwing, Inc. ERISA Litig., 2006 U.S. Dist. LEXIS 72609, 39 Employee Benefits Cas. 
(BNA) 1735 (S.D. Ohio. Oct. 5, 2006) (ERISA class settlement); Jensen v. Moore-Wallace N. Am., 2006 U.S. Dist. 
LEXIS 65684 (N.D. Ohio Sept. 14, 2006) (dismissing ERISA action sought to be certified as class); Shepherd v. 
Babcock & Wilcox, 2000 U.S. Dist. LEXIS 6349 (S.D. Ohio 2000) (ERISA class action settled); Kentucky Laborers 
Dist. Council Health & Welfare Trust Fund v. Hill & Knowlton, 24 F. Supp. 2d 755 (W.D. Ky. 1998) (summary 
judgment in ERISA action sought to be certifice as a class). 
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meetings and conferences, and two mediation sessions presided over by an experienced ERISA 

attorney.  As noted, the case did not settle until after four years of litigation, substantial 

discovery involving hundreds of thousands of documents, motion practice, and third party 

practice were either completed or undertaken. 

The Objections Raised by the Class Members 

 In considering a class action settlement, the Court should look to the reaction of the class 

members.  Brotherton, 141 F. Supp. 2d at 906.  A "small number of objectors is a good 

indication of the fairness of the settlement."  Whitford v. First Nationwide Bank, 147 F.R.D. 135, 

141 (W.D. Ky. 1992) (citing Laskey v. Intl Union, 638 F.2d 954 (6th Cir. 1981)). 

 Here, there are over 25,000 Class Members, all of whom were sent a mailed notice of the 

settlement at their last known address.  Dozens of Class members emailed, called or wrote to 

Class counsel with general questions about the settlement, changes of address, etc.  Despite the 

extensive notice and the obvious interest in the case and settlement, not one Class member 

objected to the settlement. As such, the Class reaction indicates the Class supports the settlement.  

See Whitford, 147 F.R.D. at 141. In sum, the proposed settlement enjoys the unanimous support 

of the Class.  This factor weighs heavily in favor of approving the settlement. 

The Public Interest 

 The public interest favors approval of the proposed settlement. See Franks, 649 F.2d at 

1224. While this case is not of general public interest, there is certainly a public interest in 

settlement of disputed cases that require substantial federal judicial resources to supervise and 

resolve. In the instant case, the settlement ends potentially long and protracted litigation and 

frees the Court's valuable judicial resources.  In re Dun & Bradstreet Credit Servs. Customer 
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Litig., 130 F.R.D. 366, 372 (S.D. Ohio 1990). The Court should conclude that this factor weighs 

in favor of approving the settlement because the public interest is served by resolution of the 

action. 

 

Conclusion 

 The proposed settlement is fair, adequate and reasonable.  The parties respectfully pray 

the Court grant final approval to the settlement so that the process of distributing settlement 

benefits to the Class members may begin, and to award and/or order such other and further relief 

as deemed appropriate in the premises. 

      KOREIN TILLERY, LLC 
 
      s/Douglas R. Sprong/s__________ 
      Douglas R. Sprong 
      10 Executive Woods Court 
      Belleville, Illinois  62226 
      (618) 277-1180     
      Fax:  (618) 277-9804 
 
      William K. Carr 
      Law Offices of William K. Carr 
      2222 E. Tennessee Ave. 
      Denver, CO 80209 
      (303) 296-6383 
      Fax:  (303) 296-6652 
 
      Randolph H. Freking 
      Carrie Atkins Barron 
      Freking & Betz 

215 E. 9th Street    
Cincinnati, OH 45202 
(513) 721-1975 
Fax: (513) 651-2570 

       
      ATTORNEYS FOR PLAINTIFF 
 and 
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      THOMPSON HINE LLP 
 
      s/Jack F. Fuchs/s   _  
      Jack F. Fuchs (0014197) 

312 Walnut Street, 14th Floor 
Cincinnati, OH 45202-4089 

      (513) 352- 6700 
      Fax: (513) 241-4771 
      Jack.Fuchs@ThompsonHine.com    
 
      ATTORNEYS FOR DEFENDANTS 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served by filing with the Court’s ECF 
system on Sue A. Erhart, Esq., Keating, Muething & Klekamp PLL, 1400 Provident Tower, One 
East Fourth Street, Cincinnati, OH 45202, Robert C. Hickok, Esq., Pepper Hamilton LLP, 3000 
Two Logan Square, Eighteenth and Arch Streets, Philadelphia, PA 19103-2799, William K. 
Carr, Esq., 222 E. Tennessee Avenue, Denver, CO 80209, Douglas R. Sprong, Esq., Korein 
Tillery, LLC, 701 Market, Suite 300, St. Louis, MO 63101, Randolph H. Freking, Esq., Carrie 
Atkins Barron, Esq., Freking & Betz, 525 Vine Street, Sixth Floor, Cincinnati, OH 45202, Dan 
Costello, Esq. and Bradd Seigel, Esq., Porter, Wright, Morris & Arthur, LLP, Huntington Center, 
41 South High Street, Columbus, OH 43215-6194, this 19th day of January, 2007. 

 
        s/Jack F. Fuchs/s    
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