
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
MATTIE MAGEE, individually   ) 
and on behalf of all others similarly situated, )  
       )   No. 12-CV-6564 
  Plaintiff,    )     
       ) 
    v.   )  
       )    Judge John Z. Lee 
HEALTH CARE SERVICE CORPORATION, ) 
A Mutual Legal Reserve Company,  )    Magistrate Judge Arlander Keys  
       )  
  Defendant.    ) 
     

PLAINTIFF’S MEMORANDUM IN SUPPORT OF HER UNCONTESTED 
MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT AND 

AWARD OF ATTORNEYS’ FEES 
 
 Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, Plaintiff 

Mattie Magee submits this memorandum in support of her uncontested motion for 

final approval of the parties’ proposed class-action settlement, which settlement is 

attached hereto as Exhibit 1. 

I. BACKGROUND 

 Criminal background check and employment history reports obtained from 

third-party consumer reporting agencies are “consumer reports” under the Fair 

Credit Reporting Act (“FCRA”). 15 U.S.C. § 1681a(d). Pursuant to the FCRA, before 

an employer can take “adverse action” against an employee or job applicant based in 

whole or in part on a consumer report, it must provide the employee or job applicant 

a copy of that consumer report and a summary of their rights under the FCRA, as 

published by the Federal Trade Commission (“FTC”). Id. § 1681b(b)(3). 
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This case arises out of Health Care Service Corporation’s procurement and 

use of criminal background check and employment history reports between August 

17, 2010 and August 17, 2012 (the “Class Period”). Plaintiff alleges, on behalf of 

herself and a nationwide class of persons similarly situated, that HCSC violated the 

Fair Credit Reporting Act (“FCRA”) throughout the Class Period by taking adverse 

actions against employees and employment applicants based on consumer reports 

without providing the Class Members appropriate pre-adverse action notices. 

A. Procedural Background 
 

On August 17, 2012, Plaintiff Mattie Magee filed this action on behalf of a 

nationwide class of people rejected for employment by Health Care Service 

Corporation (“HCSC”) based on a consumer report.  

As discussed in Plaintiff’s memorandum in support of her motion for 

preliminary approval, the parties quickly placed this case in a settlement posture 

and began to identify all class members who were denied employment based on 

consumer reports during the Class Period. HCSC provided Plaintiff’s Counsel an 

affidavit from Tom Bourgeois, the Executive Director of HCSC’s Corporate Safety 

and Security Department, stating that from August 17, 2010 to August 17, 2012, his 

department was responsible for reviewing background investigations of all HCSC 

job applicants. See Exhibit 2. The affidavit further stated that Mr. Bourgeois’s 

department maintained a record of all job applicants who HCSC rejected based on a 

consumer report and that after searching HCSC’s records, his department had 

identified a total of 78 individuals whose HCSC job applications were rejected based 
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on the results of a background investigation between August 17, 2010 and August 

17, 2012. HCSC produced a copy of the 78 Class Members’ consumer reports for 

class counsel to review. After exchanging this discovery, the parties quickly reached 

a resolution of the class claims. 

On December 14, 2012, the Court preliminarily approved the parties’ 

Settlement Agreement and ordered the Settlement Administrator to issue notice to 

the class.1 

On December 21, 2012, the Settlement Administrator mailed the approved 

notice to all Class Members. Ex. 3 (Tittle Decl. ¶7). The Settlement Administrator 

ran all Class Members’ addresses through the United States Postal Service’s 

National Change of Address database prior to mailing. Id. Of the 78 Class Notices 

that were mailed, 16 were returned as undeliverable. Id. at ¶8. Simpluris traced 

those Class Members for new addresses using a locator service and found possible 

new addresses for 14 Class Members. Id. Simpluris subsequently remailed a Class 

Notice to each of those 14 Class Members. Id. In total, 33 Class Members (or 42.3% 

of the class) returned valid claim forms, and no class members objected or opted out.  

Id. at ¶9-11.  

B. The Terms Of The Parties’ Agreement. 

The parties’ Settlement Agreement creates a $40,180 Qualified Settlement 

Fund (“QSF”) to compensate Class Members for their FCRA claims, to pay 

                                                           
1 On December 6, 2012, Defendant complied with the Class Action Fairness Act 

(“CAFA”) by mailing notice of the Settlement Agreement and its terms to the Attorney 
General of the United States and the Attorneys General of all states in which Class 
Members reside.  28 U.S.C. § 1715. 
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Plaintiff’s attorneys’ fees and litigation expenses, to provide modest incentive 

awards to Mattie Magee, and to pay for the costs of settlement administration.   

If the Court finally approves the parties’ Settlement Agreement, the 

Settlement Administrator will distribute $22,916.67 from the QSF to Class 

Members by paying $694.44 to each of the 33 individuals who timely returned claim 

forms. Additionally, the Court will order the Settlement Administrator to distribute 

$13,333.33 from the QSF to Class Counsel to reimburse them for their costs and as 

a reasonable attorneys’ fee; distribute $250.00 to Ms. Magee as an incentive award; 

and distribute $3,680.00 to Simpluris, Inc. for the work it performed as Settlement 

Administrator. Six months after the settlement checks are issued, the Settlement 

Administrator will distribute any unclaimed funds (in the form of uncashed checks) 

to the Legal Assistance Foundation of Metropolitan Chicago. 

II. THE SETTLEMENT IS FAIR, REASONABLE, AND ADEQUATE.  

A. Legal Standard 

 The standard against which a proposed class settlement should be evaluated 

is whether the settlement taken as a whole is “fair, reasonable, and adequate.”  Fed. 

R. Civ. P. 23(e)(2); Isby v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996). The 

determination whether to grant approval of a class action settlement is within the 

sound discretion of the Court. See id. at 1196-97 (applying abuse of discretion 

standard to review of district court’s approval of class action settlement). 

 Federal courts “naturally favor the settlement of class action litigation.” Id. 

at 1196. See also Uhl v. Thoroughbred Tech. & Telecomm., Inc., 309 F.3d 978, 986 
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(7th Cir. 2002) (“Federal courts favor settlement, so the district court’s inquiry into 

the settlement structure is limited to whether the settlement is lawful, fair, 

reasonable and adequate.”). “[C]ourts look upon the settlement of lawsuits with 

favor because it promotes the interests of litigants by saving them the expense and 

uncertainties of trial, as well as the interests of the judicial system by making it 

unnecessary to devote public resources to disputes that the parties themselves can 

resolve with a mutually agreeable outcome.” Hispanics United v. Village of Addison, 

988 F. Supp. 1130, 1149 (N.D. Ill. 1997) (internal citations omitted).    

Courts within the Seventh Circuit evaluate five factors when determining 

whether a class action settlement meets the standard of being fair, reasonable, and 

adequate. The relevant factors include:  (1) the strength of plaintiff’s case compared 

to the amount of defendants’ settlement offer, (2) an assessment of the likely 

complexity, length, and expense of the litigation, (3) an evaluation of the amount of 

opposition to settlement among affected parties, (4) the opinion of competent 

counsel, and (5) the stage of the proceedings and the amount of discovery completed 

at the time of settlement. See Isby, 75 F.3d at 1198-99. All of the above factors 

weigh in favor of final approval of the settlement in this case.   

B. Application of the Seventh Circuit’s Factors Strongly Support 
Final Approval of the Settlement Agreement.  
 
1. Plaintiff’s case on the merits, balanced against the  

Defendant’s settlement offer. 
 

 The Seventh Circuit has stated that the single “most important 

consideration” bearing on the fairness, reasonableness, and adequacy of a class 
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settlement is “the relative strength of plaintiffs’ case on the merits as compared to 

what the defendants offer by way of settlement.” Isby, 75 F.3d at 1199. Here, the 

monetary relief provided by Defendant is sufficient to compensate Class Members’ 

claims, given the risks in proceeding forward. 

FCRA sets up a two-tiered system for allocating damages to plaintiffs who 

are aggrieved by FCRA violations, and that system turns on whether the 

defendant’s violation was willful or negligent. 15 U.S.C. § 1681n & o. If the plaintiff 

proves that the defendant’s violation was willful, then the plaintiff is entitled to the 

greater of either his actual damages or statutory damages of between $100 and 

$1,000 per violation as well as punitive damages. Id. § 1681n; Safeco v. Burr, 551 

U.S. 47, 69 (2007) (holding that that a FCRA violation is willful if the plaintiff 

proves that “the company ran a risk of violating the law substantially greater than 

the risk associated with a reading that was merely careless”). If the plaintiff proves 

that the defendant’s FCRA violation was negligent, then he is entitled to recover his 

actual damages. Id. § 1681o. Under either theory, a prevailing plaintiff is entitled to 

recover attorneys’ fees and costs.  

Class Members allege that HCSC took adverse action against them based in 

whole or in part on consumer reports without first providing Class Members a copy 

of their consumer report and the FTC’s Summary of FCRA Rights. See 15 U.S.C. § 

1681b(b)(3). Class Members argue that HCSC’s alleged FCRA violations were 

willful because the statute’s requirements are clear and straightforward, because 

HCSC certified to a consumer reporting agency that it would provide adversely 
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affected employees and employment applicants a copy of their consumer reports and 

the FTC’s Summary of FCRA Rights, and because the company’s rate of compliance 

with 15 U.S.C. § 1681b(b)(3) was very low.   

HCSC has countered that there are fact issues as to what each class member 

received from HCSC and that the many of the alleged FCRA violations were not 

willful under the standard set forth by the United States Supreme Court in Safeco, 

551 U.S. at 69, because, among other reasons, it mailed class members a notice 

providing them the name and contact information of the background check company 

that it used to procure consumer reports. The notice also explained to class 

members that they could request a copy of the consumer report from the 

background check company. 

Given the risks that the Plaintiff faced if she chose to go forward, the 

proposed Settlement Agreement’s monetary relief is eminently reasonable. If the 

Settlement Agreement is approved, then each of the 33 participating Class 

Members will receive $694.44, reasonably close to the maximum possible statutory 

damages award of $1,000. This outcome is more than reasonable, particularly 

considering the early stage of the litigation and the costs and risks that Plaintiff 

faced if she chose to move forward. There is not an insignificant possibility that 

Plaintiff could fail to convince a jury that HCSC acted willfully. Even assuming a 

finding of liability, a jury could decide to award damages at the lower end of the 

statutory damages framework. 
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2. The likely complexity, length, and expense of further 
litigation and the public interest. 
 

This litigation is not particularly complex, as far as class actions go, but 

unless the Settlement Agreement is approved, the duration of the litigation could 

span years and would include briefing on class certification, depositions, trial, and 

appeals. 

HCSC has demonstrated a commitment to defend this case through and 

beyond trial, if necessary, and it is represented by well-respected and capable 

counsel. A recovery for the class as the result of a favorable judgment, if obtained, 

would occur only after hard fought and costly discovery, a trial, post-trial motions, 

and lengthy appeals. There is no question that this settlement produces a recovery 

at far less expense, much sooner and, most significantly, with more certainty than if 

the parties were to litigate the matter to its conclusion. 

The settlement also advances the interests of judicial economy and avoids the 

substantial time and expense that would be necessary to litigate this case and is, 

therefore, in the public interest. See American Civil Liberties Union of Ill. v. U.S. 

Gen. Serv. Admin., 235 F. Supp. 2d 816, 819-820 (N.D. Ill. 2002) (citing EEOC v. 

Hiram Walker & Sons, 768 F.2d 884, 888-89 (7th Cir. 1985)) (“the settlement 

furthers the public interest by avoiding costly, unnecessary and uncertain litigation 

in favor of a mutually beneficial resolution of class-action lawsuits”). 
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3. The amount of opposition to the settlement and the 
reactions of members of the class to the settlement. 
 

 The settlement enjoys the broad support of the Class Members. No Class 

Members objected, only one opted out, and 42.3% of the Class Members returned 

claim forms. Ex. 3 (Tittle Decl. ¶¶9-11). It is extremely unusual not to encounter 

some objections or requests for exclusion to proposed class action settlements. See, 

e.g., Uhl, 309 F.3d at 987-88 (holding that district court did not abuse its discretion 

when it approved settlement on behalf of a class from which 250 of the 58,000 class 

members opted out); Hiram Walker & Sons, 768 F.2d at 892 (stating that “without 

more, a large number of objectors will not result in the reversal of a district court’s 

approval of a consent decree”).   

4. The opinion of competent counsel. 

 Class Counsel are experienced and accomplished class action litigators. See 

Ex. 4 (Piers Decl. ¶4). In the considered opinion of lead counsel, the settlement 

achieves a more than favorable result for the Class Members under the 

circumstances. See id at ¶5. Class Counsel’s recommendation, while not conclusive, 

should be given a presumption of reasonableness and is entitled to significant 

weight. See Hispanics United, 988 F. Supp. at 1170 (internal citations omitted). 

5. The stage of the proceedings and the amount of 
discovery completed. 

 
As discussed above, this case settled at a relatively early stage, but only after 

the parties exchanged information about HCSC’s background check policy and after 

identifying all individuals who HCSC rejected for employment based on a consumer 
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report. As a result of the exchange of informal discovery and good-faith 

negotiations, counsel are aware of the strengths and weaknesses of their claims and 

are therefore well-prepared to reliably gauge the reasonableness of the settlement.   

III. THE NOTICE PROVIDED TO THE CLASS SATISFIES RULE 23(e) 
AND DUE PROCESS. 
 
The manner and form of notice provided to the Settlement Class is fully 

compliant with the requirements of Rule 23(e)(1) and Due Process.   

Pursuant to this Court’s Administrative Order No. 1, the Settlement 

Administrator mailed the Notice of Proposed Class Action Settlement (the “Class 

Notice”) to 78 Class Members via first-class mail on December 21, 2012. Ex. 3 

(Tittle Decl. ¶5). The Settlement Administrator ran all Class Member addresses 

through the United States Postal Service’s National Change of Address database 

prior to mailing. Id. Of the 78 Class Notices that were mailed, 16 were returned as 

undeliverable. Id. at ¶8. Those 16 Class Members were traced, and based on the 

results of the trace, 14 Class Notices were re-mailed to new addresses. Id. 

 Rule 23(e) and the Due Process Clause require that notice be “reasonably 

calculated, under all of the circumstances, to apprize interested parties of the 

pendency of the settlement proposed and to afford them an opportunity to present 

their objections.” 4 Newberg on Class Actions § 11:53 (4th ed. 2010). That standard 

has been more than satisfied here.   
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IV. THE REQUIREMENTS OF RULE 23(a) and 23(b)(3) HAVE BEEN  
SATISFIED. 
 
Settlement classes “afford[] considerable economies to both the litigants and 

the judiciary and [are] also fully consistent with the flexibility integral to Rule 23,”  

In re General Motors Corp. Pick- Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 

768, 794 (3d Cir. 1995), and have become “a stock device” for resolving major multi-

plaintiff litigation. Amchem Products, Inc. v. Windsor, 521 U.S. 591, 618 (1997).  

The proposed Settlement Class in this case fully satisfies the criteria set forth in 

Rules 23(a) and 23(b)(3). 

A. The Requirements of Rule 23(a) Are Satisfied. 

 In this case, the proposed class satisfies each of the four “class-qualifying 

criteria,” Amchem, 521 U.S. at 621, specified in Rule 23(a), as follows:   

Numerosity:  There are 78 individuals included in the proposed Settlement 

Class.   

 Commonality:  The common issues of law and fact in this case include, 

among others: whether Class Members terminated or not hired based on HCSC’s 

criminal background screening procedures received a copy of their consumer report 

and the FTC’s Summary of FCRA rights before they suffered adverse action; and if 

HCSC violated FCRA, whether its violations were willful. 

Typicality:  The claims of the Named Plaintiff and the claims of absent 

Class Members all “arise from the same practice or course of conduct . . . and . . . are 

based on the same legal theory,” Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir. 

1992); De La Fuente v. Stokley-Van Camp, Inc., 713 F.2d 225, 232 (7th Cir. 1983), 
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namely whether HCSC’s policies and procedures with respect to the use of criminal 

background check reports complied with the requirements outlined in FCRA. 

Adequacy of Named Plaintiff and Class Counsel:  There are no disabling 

conflicts between the Named Plaintiff and the Class, there are no issues of 

allocation between present and “future” claimants, and Class Counsel are 

experienced and accomplished in class litigation. 

B. The Requirements of Rule 23(b)(3) Are Satisfied. 

Rule 23(b)(3) requires both “predominance” and “superiority.” Both are 

satisfied here. The class shares a single claim, namely that HCSC took adverse 

action against them based in whole or in part on consumer reports without first 

providing them a copy of their consumer report and a copy of the FTC’s Summary of 

FCRA Rights. The individual prosecutions of claims by 78 Class Members would not 

be feasible given the relatively small size of Class Members’ statutory damages. See 

Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th 1997) (“The policy at the very 

core of the class action mechanism is to overcome the problem that small recoveries 

do not provide the incentive for any individual to bring a solo action prosecuting his 

or her rights.”).2    

V. THE AGREED UPON ATTORNEYS’ FEES ARE REASONABLE AND 
WITHIN THE RANGE OF POSSIBLE APPROVAL. 
 

 Under the Settlement Agreement, and subject to the Court’s approval, Class 

Counsel will be paid $13,333.33 from the Settlement Fund to reimburse their costs 
                                                           

2 Because the parties are requesting class certification for settlement purposes only, 
the Court “need not inquire whether the case, if tried, would present intractable 
management problems.” Amchem, 521 U.S. 591, 620. 
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and litigation expenses and as attorneys’ fees. Ex. 1 (Part II.D.4). Pursuant to the 

Settlement Agreement, and for settlement purposes only, HCSC does not contest 

Class Counsel’s entitlement to these fees and costs, nor does HCSC challenge the 

reasonableness of the amounts. Plaintiff’s request, which is 33% of the common 

fund created by the negotiated settlement, fairly represents the market rate of 

Plaintiff’s attorneys services, had their fee been negotiated with the purported class 

at the outset of the litigation. See Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1047 

(9th Cir. 2002) (standard “benchmark” of 25% of common fund, paid from the fund, 

is fair and reasonable); In re Synthroid Marketing Litigation, 264 F.3d 712, 718 (7th 

Cir. 2001) (“When deciding on appropriate fee levels in common-fund cases, courts 

must do their best to award counsel the market price for legal services, in light of 

the risk of nonpayment and the normal rate of compensation in the market at the 

time.”); McMahon v. Olivier Cheng Catering & Events, LLC, No. 08 CV 8713, 2010 

WL 2399328, *7 (S.D.N.Y. March 3, 2010) (same); Retsky Family Ltd. Partnership v. 

Price Waterhouse LLP, 97 C 7694, 2001 WL 1568856, *4 (N.D. Ill. Dec. 10, 2001) 

(same). 

VI. THE PROPOSED INCENTIVE AWARD IS REASONABLE AND 
WITHIN THE RANGE OF POSSIBLE APPROVAL. 

 
 Under the Settlement Agreement, subject to Court approval, Plaintiff will 

receive a modest $250.00 incentive award. Ms. Magee provided valuable assistance 

to Class Counsel. She responded to numerous inquiries from Class Counsel 

regarding the circumstances of her termination from HCSC and stepped forward 

despite the risk of being held liable for HCSC’s costs under Rule 54(d). The proposed 
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incentive award is reasonable, particularly when compared to awards approved in 

other class action settlements. In re U.S. Bancorp. Litig., 291 F.3d 1035, 1038 (8th 

Cir. 2002) (approving total incentive payments that did not exceed .35% of the total 

settlement); In re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 463 (9th Cir. 2000) 

(approving incentive awards of $5,000 to each of the two class representatives in a 

5,400 person class in a settlement of $1.725 million); Cook v. Niedert, 142 F.3d 1004, 

1016 (7th Cir. 1998) (approving incentive payment that did not exceed .17% of total 

settlement). 

VII. CONCLUSION 

For all the reasons stated above, Plaintiff requests that the Court, enter an 

Order substantially similar to the one attached hereto as Exhibit 5:  

1. Granting final approval to the class-wide Settlement Agreement 
negotiated by the parties as fair, reasonable, and adequate;  

 
2. Approving payment to Class Counsel of $13,333.33 in attorneys’ fees, 

costs, and litigation expenses as fair and reasonable; 
 

3. Approving a $250 incentive award to Mattie Magee; 
 
4. Approving payment of $3,680.00 to Simpluris, Inc. for work performed 

as Settlement Administrator;  
 
5. Ordering the Settlement Administrator to distribute checks to each 

Class Member who returned a valid and timely claim form, as 
contemplated by the Settlement Agreement; 

 
6. Dismissing this case with prejudice as to all Class Members. 
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DATED: March 15, 2013    
Respectfully submitted,  

 

/s/ Christopher J. Wilmes____________                 
One of the Attorneys for the Plaintiff 
 

 
Matthew J. Piers (IL Bar # 2206161) 
Christopher J.  Wilmes (IL Bar # 6287688) 
HUGHES SOCOL PIERS RESNICK & DYM, LTD. 
Three First National Plaza 
70 West Madison Street, Suite 4000 
Chicago, Illinois 60602 
(312) 580-0100 
 

Paul Strauss (IL Bar # 6181436) 
CHICAGO LAWYERS’ COMMITTEE FOR CIVIL  
RIGHTS UNDER LAW, INC. 
100 N. LaSalle St., Suite 600 
Chicago, IL 60602 
(312) 630-9744 
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