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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

ERICK CAFFARELLO, on behalf of himself and )  

on behalf of all others similarly situated,  ) 

       ) JURY TRIAL DEMANDED 

Plaintiff,    )  

     )  No. 1:12-cv-08300 

v.      )  

     ) Hon. Thomas M. Durkin 

ADS LOGISTICS CO., LLC    )  

       ) 

  Defendant.    ) 

       

MEMORANDUM IN SUPPPORT OF UNOPPOSED MOTION  

FOR FINAL APPROVAL OF PROPOSED CLASS ACTION SETTLEMENT 

 

Plaintiff Erick Caffarello (“Plaintiff” or “Class Representative”) on behalf of himself and 

all other similarly situated persons, by his attorneys, submits the following Memorandum in 

Support of Unopposed Motion for Final Approval of Proposed Class Action Settlement. 

I. INTRODUCTION AND BACKGROUND. 

Plaintiff filed this lawsuit on October 16, 2012, individually and as a representative of a 

putative class of similarly situated individuals.  Dkt. #1.  Plaintiff has asserted causes of action 

against ADS Logistics Co., LLC (“ADS” or “Defendant”) based on alleged violations of the Fair 

Credit Reporting Act, 15 U.S.C. 1681 et seq. (the “FCRA”).1  Id.  After litigating the case for 

over a year and engaging in extensive discovery, motion practice, and research, see Declaration 

of Mark Bulgarelli in Support of Plaintiff’s Motion and Memorandum in Support of Final 

                                                           
1 Plaintiff’s Complaint asserts three causes of action against ADS.  Dkt. #1, ¶¶ 37-62.  Two counts arise 

under the FCRA and relate to ADS’s alleged failure to obtain proper authorization to conduct pre-

employment background checks.  ADS employed non-conforming forms, contrary to the specifically 

prescribed guidance as to how to obtain such authorization, which allegedly deprived Plaintiff and the 

Class of their FCRA rights.  Id., ¶¶ 13-26.  The Complaint’s third count seeks a judgment declaring that 

the authorization form Plaintiff signed contains an unlawful liability waiver provision contained in those 

forms.  Id., ¶¶ 56-62. 
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Approval of Class Action Settlement, attached hereto as Exhibit 1, ¶¶ 5-7, 9-16, 33, the Parties 

held a settlement conference and reached a compromise in principle of this matter on a class 

basis on January 10, 2014.  Ex. 1, ¶ 17; Dkt. #55.  The Parties then negotiated and executed the 

Settlement Agreement, attached hereto as Exhibit 2.  On July 24, 2014, this Court gave 

preliminary approval to the Settlement Agreement.  Dkts. #63, 64.  Subsequently, the approved 

Notice was sent out to the Class Members pursuant to the approved notice plan. 

Plaintiff now seeks the Court’s final approval of the Settlement Agreement as the 

proposed Settlement satisfies all criteria for final approval of a class action settlement in the 

Seventh Circuit.   

II. SUMMARY OF SETTLEMENT. 

Under the Settlement Agreement, ADS shall provide $120,000 in settlement monies.  Ex. 

2, ¶ 2.  These settlement monies will cover all payment obligations of ADS under the Settlement 

Agreement, except the cost of settlement administration, including all attorneys’ fees and costs, 

and the enhancement payment to the Class Representative.  Ex. 2, ¶ 3.  From this sum, a check 

for $250.00 will be distributed to the last known address of each Class Member who did not 

timely opt out of the Settlement.  Id.  ADS has also agreed to pay an enhancement award to the 

Class Representative in the amount of $5,000 for his efforts on behalf of the other Class 

members.  See Ex 2, ¶ 3(iv).  Furthermore, Defendant has agreed “not to oppose, and to pay, in 

the amount ordered by the Court, an award by the Court of Class Counsel attorneys’ fees, costs 

and expenses in the total amount of up to $65,000.”  See Ex. 2, ¶ 3(v). 

Any settlement monies remaining after deduction of all amounts required to be paid for 

Class Member distributions, attorneys’ fees and expenses, an enhancement award to the Class 

Representative, and after the expiration date for all checks issued as distributions of settlement 
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proceeds, shall be donated to a cy pres charitable trust.2  Ex. 2, ¶ 3(i).  The proposed beneficiary 

of the cy pres trust, as agreed to by the Parties, is the Wounded Warrior Project, 4899 Belfort 

Road, Suite 300, Jacksonville, Florida 32256, was agreed to by the Parties.  Id.3 

The Class which the Settlement covers and which this Court has preliminarily certified is: 

All persons residing in the United States or its territories to whom Defendant 

provided, during the Class Period, either: (1) a FCRA disclosure and authorization 

form for applicants for non-driver positions; or (2) a paper version of the FCRA 

disclosure and authorization form for applicants for driver positions, excluding (i) 

all persons who timely and validly request exclusion from the Settlement Class; 

(ii) Defendant’s attorneys; (iii) Plaintiff’s attorneys; (iv) any judge who has 

presided over either mediation or disposition of this case and the members of his 

or her immediate family.   

Ex. 2, B; Dkt. #64.   

III. CLASS CERTIFICATION IS APPROPRIATE. 

The Settlement Class meets the requirements of Rule 23.  A Court may certify a class for 

settlement purposes only if the requirements of Rules 23(a) and (b) of the Federal Rules of Civil 

Procedure are met.  See Amchem Prods. v. Windsor, 521 U.S. 591, 620-21 (1997); Manual for 

Complex Litigation (Fourth) § 21.632 (2012). Those requirements are (1) numerosity, (2) 

commonality, (3) typicality, and (4) adequacy of representation.  Messner v. Northshore Univ. 

HealthSystem, 669 F.3d 802, 811 (7th Cir. 2012).  Additionally, the proposed class must satisfy 

one of the three conditions of Rule 23(b).  Siegel v. Shell Oil Co., 612 F.3d 932, 935 (7th Cir. 
                                                           
2 Class Members have ninety (90) calendar days after mailing to deposit or cash their settlement payment 

checks. Ex. 2, ¶ 5.  If a Class Member does not timely deposit or cash their settlement check, the funds 

from said check will become part of the cy pres charitable trust. Ex. 2, ¶¶ 3(i), 5.  Additionally, should the 

Court approve a lesser amount than requested for the Class Representative’s enhancement award and for 

Class Counsels’ attorneys’ fees, costs, and expenses, the difference shall also become part of the cy pres 

charitable trust.  Ex. 2, ¶ 3(i) and (v). 
3 The Wounded Warrior Project provides charitable services to military veterans “to raise awareness and 

enlist the public's aid for the needs of injured service members[;] [t]o help injured service members aid 

and assist each other[; and] [t]o provide unique, direct programs and services to meet the needs of injured 

service members.  http://www.woundedwarriorproject.org/mission.aspx (last accessed November 17, 

2014). 
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2010).  In certifying a settlement class, the “court need not inquire whether the case, if tried, 

would present intractable management problems…for the proposal is that there be no trial.”  

Amchem Prods. v. Windsor, 521 U.S. at 620. 

Here, the proposed Settlement Class meets all of the requirements of Rule 23(a).  “In 

order to prove numerosity, [a plaintiff] must establish that the class is so large that ‘joinder of all 

members is impractical.’"  Herkert v. MRC Receivables Corp., 254 F.R.D. 344, 348 (N.D. Ill. 

2008) (internal quotations omitted).  “Although there is no ‘magic number’ of class members for 

numerosity purposes, case law indicates that when a class numbers at least 40, joinder will be 

considered impracticable.”  Krey v. Castle Motor Sales, Inc., 241 F.R.D. 608, 614 (N.D. Ill. 

2007).  With two hundred members in the Class, individual joinder is impractical and the 

numerosity requirement is clearly satisfied.  See Declaration of Kristin Dahl With Respect to 

Settlement Administration Activities Completed As Of November 7, 2014, attached hereto as 

Exhibit 3, ¶ 4. 

The proposed Settlement Class also meets the commonality requirement of Rule 23(a), a 

hurdle that is easily surmounted.  Wesley v. General Motors Acceptance Corp., 1992 U.S. Dist. 

LEXIS 3594, *10 (N.D. Ill. Mar. 19, 1992).  Commonality requires “a common contention…that 

[] is capable of classwide resolution--which means that determination of its truth or falsity will 

resolve an issue that is central to the validity of each one of the claims in one stroke.”  Wal-Mart 

Stores, Inc. v. Dukes, 131 S.Ct. 2541, 2551 (2011).  Here, all Class Members were subject to 

ADS’s substantially similar FCRA disclosure forms – with the common contention being 

whether the disclosure contained therein violated the FCRA.  Ex. 1, ¶¶ 4-5; see Krey, 241 F.R.D. 

at 615 (whether document is FCRA compliant satisfies commonality requirement).  
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Plaintiff also meets the typicality requirement of Rule 23(a)(3). “To determine whether 

the typicality element is satisfied, courts consider "whether the named representatives' claims 

have the same essential characteristics as the claims at large." Butler v. Am. Cable & Tel., LLC, 

2011 U.S. Dist. LEXIS 115506, *16-17 (N.D. Ill. Oct. 6, 2011) (citing Retired Chicago Police 

Ass’n v. City of Chicago, 7 F.3d 584, 597 (7th Cir. 1993)).  Factual differences between the 

named plaintiff’s claims and the claims of the other class members do not inhibit typicality.  Id.  

Here, like all other Class Members, Plaintiff applied for a job with ADS, which had him execute 

an FCRA disclosure form, which Plaintiff alleges violated the FCRA, and then ADS procured a 

consumer report, in spite of the improper FCRA disclosure.   

The named Plaintiff has adequately represented the Class since he has no individual 

interests or claims that are antagonistic to the Class and also has participated in discovery and the 

settlement process.  See, e.g., Herkert, 254 F.R.D. at 351 (holding class representatives adequate 

if they possess an “understanding of basic facts underlying the claims” and demonstrate a 

“willingness and ability to participate in discovery”).  Plaintiff has also retained counsel with 

extensive experience in prosecuting class actions and complex cases.  See Firm Resume attached 

hereto as Exhibit 4; see also Cicilline v. Jewel Food Stores, Inc., 542 F. Supp. 2d 831, 837 (N.D. 

Ill. 2008) (“[E]xperience of class counsel in similar cases weighs in favor of finding that class 

counsel is competent and qualified”).  

The proposed Settlement Class also satisfies the requirements of Rule 23(b)(3). To be 

certified under Rule 23(b)(3), Plaintiff must show that “(1) that the questions of law or fact 

common to the members of the proposed class predominate over questions affecting only 

individual class members; and (2) that a class action is superior to other available methods of 

resolving the controversy.”  Messner, 669 F.3d at 811.  Here, there are questions of law and fact 
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common to the Class that predominate over any individual questions, including ADS’s uniform 

background investigation practices, use of authorization forms, procurement of consumer 

reports, and whether these practices complied with the FCRA.  Ex. 1, ¶¶ 4-5. 

A class action is superior for the fair and efficient adjudication of this controversy. “A 

class action is superior where potential damages may be too insignificant to provide class 

members with incentive to pursue a claim individually.” Murray v. New Cingular Wireless 

Servs., 232 F.R.D. 295, 303 (N.D. Ill. 2005).  In this case, Plaintiff alleges that ADS engaged in 

standardized conduct that affected many job applicants and each individual claim would likely 

be too small to vindicate through an individual suit.  Moreover, concerns of efficiency and 

economy tip the scales in favor of litigating the issues in one suit.   

IV. THE COURT SHOULD APPROVE THE SETTLEMENT 

A court should approve a settlement if the settlement is fair, reasonable, and adequate. 

Synfuel Technologies, Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 652 (7th Cir. 2006).  It is 

well established that there is an overriding public interest in settling and quieting litigation, and 

this is particularly true in class actions.  See Isby v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996) 

(“Federal courts naturally favor the settlement of class action litigation.”). 

The factors to be considered in determining whether a settlement is fair, reasonable, and 

adequate are: (1) the strength of the plaintiff’s case on the merits compared to the amount of the 

settlement; (2) the defendant’s ability to pay; (3) the likely complexity, length and expense of 

further litigation; (4) the amount of opposition to the settlement from members of the class; (5) 

evidence of collusion; (6) the opinion of competent counsel; (7) the stage of the proceedings and 

the amount of discovery completed at the time of settlement; and (8) the public interest.  GE 
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Capital Corp. v. Lease Resolution Corp., 128 F.3d 1074, 1082 (7th Cir. 1997).  Here, these 

factors show that the settlement should be approved. 

A. Strength on the Merits Compared to the Amount of the Settlement. 

Generally, the most important factor in determining whether a settlement should be 

approved is the comparison of the strength of plaintiff’s case compared against the terms of the 

settlement.  E.E.O.C. v. Hiram Walker & Sons, Inc., 768 F.2d 884, 889 (7th Cir. 1985); see also 

Synfuel Technologies, Inc., 463 F.3d at 653. 

Plaintiff alleges that ADS provided improper disclosures and obtained improper 

authorizations in connection with the process of obtaining consumer report-background checks 

for employment.  Through the litigation process and diligent representation of the Class, 

Plaintiff’s Counsel attempted to substantiate this alleged misconduct.  For its part, ADS denied 

Plaintiff’s claims.  ADS would argue that its conduct does not violate the FCRA, and was not 

willful under the FCRA.  The negotiated Settlement nonetheless makes a $250 money payment 

to each Class Member, except those who opted out.  This is an excellent result for the Class as 

ADS’s willfulness argument presents a substantial challenge to establishing liability at trial, and 

even if Plaintiff was successful at trial, there is a substantial risk that each class member would 

still receive less than $250.  Ex. 1, ¶¶ 22-23.  Furthermore, the proposed Settlement is 

comparable or better than similar settlements where the same claims have been alleged.4  See 

Robert R. Bell Jr., et al.  v. U.S. Xpress, Inc., 11-cv-00181 (E.D. Tenn.) at Dkt. # 58-1 (each 

class member received approximately $25); Singleton v. Domino's Pizza, LLC, 11-cv-01823-

DKC (D. Md.) at Dkt. # 61 (claims-made settlement for all applicants for employment with 

Domino's who executed a Background Investigation and Consent Form containing a liability 

                                                           
4 In addition to the substantial monetary relief, there is no reversion clause, and funds remaining from 

non-deposited Class Member settlement checks will be distributed to a worthy cy pres recipient.   
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release, with claims for this class capped at $250). 

B. Defendant’s Ability to Pay. 

In the context of a class-wide settlement, courts typically consider the defendant’s ability 

to pay.  See Hispanics United of DuPage Cnty. v. Vill. of Addison, Ill., 988 F. Supp. 1130, 1166 

(N.D. Ill. 1997) (finding “[t]here is no dispute that the [defendant] has the ability to pay the 

compensation….This satisfies the second fairness factor.”).  Defendant’s ability to pay is not in 

question, as pursuant to the terms of the Settlement Agreement, Defendant has transferred the 

full $120,000.00 Settlement Amount to a trust account with a national, FDIC-insured banking 

institution from which the settlement payments will be made.  Ex. 1. ¶ 20. 

C. The Likely Costs, Complexity, and Length of Further Litigation. 

“…[C]lass action suits have a well deserved reputation as being most complex.”  Cotton 

v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977).  This case is no exception.  Litigation of the class 

certification would require a significant commitment of time and financial resources.  

Additionally, ADS’s position with regard to the merits of Plaintiff’s claims indicates that if 

litigation ensues, an expensive and lengthy discovery campaign in regards to willfulness under 

the FCRA would occur.  In the absence of settlement, a lengthy and expensive trial is likely, 

followed by the distinct potential that post-trial appellate rights would be exercised – including 

challenges to the Court’s prior grant of Plaintiff’s motion to strike ADS’s offer of judgment.  See 

Ex. 1, ¶ 7.  The settlement avoids the uncertainty, substantial time, and high costs associated with 

continuing this complex litigation, and given that ADS would likely continue to contest this 

litigation at every stage, there would be extended delays to any potential class recovery. 

D. Opposition and Reaction of the Class. 
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A low rate of opt-outs or opposition reflects favorably on a settlement.  In re Mexico 

Money Transfer Litig., 164 F. Supp. 2d 1002, 1021 (N.D. Ill. 2001) aff'd sub nom In re Mexico 

Money Transfer Litig., 267 F.3d 743 (7th Cir. 2001); see also In re Prudential Ins. Co. Am. Sales 

Practice Litig. Agent Actions, 148 F.3d 283, 318 (3rd Cir. 1998) 

Here, the opt-outs and objections are insignificant.  Only two Class members (one 

percent of the Class) requested exclusion; and only one Class member (one-half of one percent 

of the Class, and, the smallest number of objectors possible) objected to the Settlement.  Ex. 3, 

¶¶ 10-11; Ex. 1, ¶¶ 31-32.  Furthermore, the sole objection does not raise any normal objection to 

the fairness of the Settlement, but rather asserts that the Settlement is unfair to ADS as the 

objector believes that ADS should not have to make any settlement payment.  Dkt. #65.  

E. Absence of Collusion. 

“Settlement negotiations that are conducted at arm's length and in good faith demonstrate 

that a settlement is not the product of collusion.”  Retsky Family Ltd. P'ship v. Price Waterhouse 

LLP, 2001 U.S. Dist. LEXIS 20397, *6 (N.D. Ill. Dec. 6, 2001).  Plaintiff and Defendant reached 

this Agreement only after considering: (1) the benefits to the Class; (2) the evidence of liability 

in the case; and (3) the risks, costs, uncertainties, and delays of litigation.  The settlement is the 

culmination of extensive research, analysis, litigation, discovery, and months of arm’s-length 

negotiation.  Ex 1, ¶¶ 5-7, 9-18, 33.  Moreover, prior to the Parties’ settlement conference, the 

Parties were pursuing advancement of the contested claims, preparing to brief class certification, 

analyzing and pursuing discovery as if the case would be tried on the merits, and considering 

options for summary judgment. Ex 1, ¶ 9.  Finally, the settlement in principle was only reached 

via this Court’s involvement at a settlement conference, Dkt. #55, and the Parties continued to 
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negotiate over a period of time regarding settlement agreement particulars before finalizing the 

Settlement Agreement.  Ex 1, ¶ 18.   

F. Opinion of Counsel. 

Class Counsel believes this settlement is fair, reasonable, and adequate, especially, in 

light of the potential for protracted litigation, ADS’s potential defenses on the issue of 

willfullness under the FCRA, and in light of settlements in comparable litigation.  See Ex 1, ¶¶ 8, 

15.   Class Counsel have litigated numerous class actions.  See Ex. 4.  Given the circumstances, 

Class Counsel’s opinion should be given great weight because of Class Counsel’s extensive 

experience dealing with the complex issues involved in this case and class actions generally. 

G. Stage of proceedings and amount of discovery. 

The stage of proceedings and amount of discovery supports final approval.  The members 

of the Class have been identified and discovery pertaining to the authorization forms and practice 

over time have been obtained and analyzed.  The Parties have compiled necessary discovery, and 

exchanged documents and data sufficient for Plaintiff to evaluate the strength of this case.  Ex 1, 

¶¶ 5-7, 9-16, 33.    At the time the material Settlement terms were reached, Plaintiff was prepared 

to move for class certification and had begun preparing for that.  Ex 1, ¶ 9. 

H. Public Interest. 

The public interest is best served by ending this case now.  “In the class action context in 

particular, ‘there is an overriding public interest in favor of settlement.’”  Armstrong v. Board of 

School Directors, 616 F.2d 305, 313 (7th Cir. 1980) (quoting Cotton, 559 F.2d at 1331).  “The 

touchstone for final approval is the effect on the class as a whole in light of the particular 

circumstances, which include the public policy encouraging comprehensive settlement of class 

actions and multi-party litigation.”  In re Rio Hair Naturalizer Prods. Liab. Litig., 1996 U.S. 
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Dist. LEXIS 20440, *35 ( E.D. Mich. Dec. 20, 1996).  Here, the Settlement serves the Class as a 

whole, and the public interest, for it upholds the principles and purposes of the FCRA, a remedial 

statute intended to protect consumers in connection with consumer reports, specifically in 

instances (as here) relating to applying for a job.  Notably, pursuant to discovery, Plaintiff has 

learned that Defendant’s forms have been modified since the instant case was filed to remedy the 

defects complained about in Plaintiff’s Complaint, underscoring that public interest and benefit 

has been served.  Ex 1, ¶ 27.  The absence of opposition to the Settlement terms further 

highlights a finding that the public interest is served by the Settlement.   

While each factor discussed above merely serves as a point to consider instead of being a 

prerequisite to finding that the Settlement is fair, reasonable, and adequate, every factor favors 

Settlement here.  The Court should therefore grant final approval of the Settlement.   

V. THE NOTICE SUPPORTS FINAL APPROVAL 

In compliance with the Court’s Order preliminarily approving the settlement, Dkt. #64, 

the Class Notice was mailed to the Class Members in timely fashion.  Ex. 3, ¶ 6.  “The court 

must direct notice in a reasonable manner to all class members who would be bound by the 

proposal.”  Fed. R. Civ. Pr. 23(e)(1).  Under federal law, notice of the settlement must satisfy due 

process.  In re Mexico Money Transfer Litig., 164 F. Supp. 2d at 1012; In re Telesphere Int'l Sec. 

Litigation, 1990 U.S. Dist. LEXIS 7542, *4 (N.D. Ill. June 20, 1990).  The court is vested with 

wide discretion both as to the manner in which notice is given and the form that notice is to take.  

Tylka v. Gerber Products Co., 182 F.R.D. 573, 578 (N.D. Ill. 1998); 7B Charles Alan Wright et 

al., FEDERAL PRACTICE AND PROCEDURE § 1797.6 (3d ed. 2005). 

Here, the Notice was sent by first-class mail to each Class Member.  Ex. 3, ¶ 6.  In order 

to protect the rights of absent class members, the court must provide the best notice practicable 
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to class members.  Phillips v. Petroleum Co. v. Shutts, 472 U.S. 797, 811-812 (1985); Chaffee v. 

A&P Tea Co., 1991 U.S. Dist. LEXIS 435, *7 (N.D. Ill. Jan. 15, 1991).  Notice by first class 

mail is practical when the names and addresses of most of the Class members are known. See 

Manual for Complex Litigation at §21.311 (2012); see also In re VMS Ltd. Pshp. Sec. Litig., 

1995 U.S. Dist. LEXIS 8079, 5 (N.D. Ill. June 9, 1995) (holding that “[f]irst class mail will 

generally satisfy Rule 23(c)(2)'s requirement of the best notice practicable under the 

circumstances”).   As per the Settlement Agreement, the Settlement Administrator went beyond 

merely mailing the notice to the last known addresses of each Class Member.  The Settlement 

Administrator also found updated addresses through the use of a national change of address 

database and performed follow up skip tracing, as set forth in the Settlement Agreement, to find 

additional mailing addresses when necessary.  Ex. 3, ¶¶ 5-9.5  Additionally, the content of the 

Notice met the applicable standards.6  See Fed. R. Civ. Pr. 23 (c)(2)(B); see also Notice attached 

to Exhibit 3 as its Exhibit A. 

  Finally, the Settlement Administrator, in consultation with Class Counsel, established a 

phone hotline for Class Members to make inquiries and obtain information about the Settlement. 

Ex. 3, ¶ 12.   

VI. THE AGREED ATTONREYS’ FEES ARE APPROPRIATE 

                                                           
5 Notice of the proposed settlement of this action was also mailed to the attorneys general in the relevant 

states, in compliance with the requirements of the Class Action Fairness Act (“CAFA”).  See Declaration 

of Jeffrey J. Kmoch attached hereto as Exhibit 5, ¶ 4. 
6A notice “must clearly and concisely state in plain, easily understood language: (i) the nature of the 

action; (ii) the definition of the class certified; (iii) the class claims, issues, or defenses; (iv) that a class 

member may enter an appearance through an attorney if the member so desires; (v) that the court will 

exclude from the class any member who requests exclusion; (vi) the time and manner for requesting 

exclusion; and (vii) the binding effect of a class judgment on members under Rule 23(c)(3).”  Fed. R. 

Civ. Pr. 23 (c)(2)(B).    
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Subject to Court approval, ADS has agreed to pay Class Counsel’s fees, costs, and 

expenses in an amount up to $65,000.  Ex. 2, ¶ 3(v).  Class Counsel undertook the case on a 

contingency basis and obtained a favorable settlement for the Class.  Ex 1, ¶ 37.  The Notice 

informed Class Members about Class Counsel’s attorneys’ fee request.  Only one Class Member 

has filed an objection and their objection did not raise any issue regarding Class Counsel’s 

attorneys’ fees and costs.  Likewise, the CAFA notice informed government entities about the 

attorneys’ fee request, and none objected. See Ex. 5.  Courts have long recognized that the 

attorneys’ contingent risk is an important factor in determining the fee award.  See Florin v. 

Nationsbank of Georgia, N.A., 34 F.3d 560, 565 (7th Cir. 1994).  In a class action proceeding, 

“[a]n appropriate attorneys' fee award is one that ‘re-creates’ the market for the provided legal 

services.”  McKinnie v. JP Morgan Chase Bank, N.A., 678 F.Supp.2d 806, 814 (E.D. Wis. 2009); 

see In re Continental Illinois Securities Litig., 962 F.2d 566, 572 (7th Cir. 1992).  As the 7th 

Circuit has noted, “…the measure of what is reasonable is what an attorney would receive from a 

paying client in a similar case.”  Montgomery v. Aetna Plywood, Inc., 231 F.3d 399, 408 (7th Cir. 

2000). 

In the matter at hand, Class Counsel’s lodestar of attorneys’ fees and costs are at least 

approximately three times greater than what Class Counsel will receive upon the resolution of 

this proceeding.  Ex 1, ¶¶ 34-36.  Therefore, the Court should approve the payment of fees and 

expenses to Class Counsel in the amount of $65,000.  Notably, when calculating lodestar, the 

Court typically adjusts that total by a multiplier, which accounts for the risk of loss class counsel 

faced when embarking on the litigation.  See Harman v. Lyphomed, Inc., 945 F.2d 969, 976 (7th 

Cir. 1991).  Here, however, a hefty negative multiplier is in effect, which underscores the 
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reasonableness of the fee, especially in light of the fact that an excellent result for the Class has 

been achieved.   

VII. THE ENHANCEMENT AWARD TO PLAINTIFF IS APPROPRIATE. 

Additionally, the Court should approve the requested enhancement award of $5,000 to 

Plaintiff Erick Caffarello. Ex. 2, ¶ 3(iv).  Enhancement awards are “designed to encourage 

individuals to become named plaintiffs.”  Meyenburg v. Exxon Mobil Corp., 2006 U.S. Dist. 

LEXIS 52962, *5 (S.D. Ill. July 31, 2006).  These payments recognize a plaintiff’s service as a 

class representative and their contribution to a favorable settlement for the entire class.  In 

considering whether enhancement awards are appropriate, “relevant factors include the actions 

the plaintiff has taken to protect the interests of the class, the degree to which the class has 

benefitted from those actions, and the amount of time and effort the plaintiff expended in 

pursuing the litigation.”  Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998).  Class 

Representative Caffarello assisted Class Counsel with providing factual background and in the 

discovery process; regularly consulted with Class Counsel, missed work to attend the Parties’ 

settlement conference, and otherwise facilitated the litigation, negotiation, and settlement of this 

matter.  Ex. 1, ¶ 38.  Moreover, the Class Representative has taken a substantial risk in pursuing 

the instant litigation as a named plaintiff as he has continued to work in a related industry after 

leaving employment with ADS, with only the possibility of recovering a modest amount of 

damages.  Ex. 1, ¶ 39. 

The enhancement award amounts requested for the Class Representative is reasonable as 

it is below the amount of the average award in a class action case.  See In re Ky. Grilled Chicken 

Coupon Mktg. & Sales Practices Litig., 2011 U.S. Dist. LEXIS 157910, *22 (N.D. Ill. Nov. 30, 
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2011) (noting that the average individual’s enhancement award in a class action case is 

$6,358.80.   

Class representatives assume the burdens of litigation that absent class members do not 

bear and do so without promise of a reward and with the risk that the litigation may not succeed. 

The Class Representative in this case was no exception; but for his initiative and participation, 

the benefits available to all Class Members would not have been realized.  The Court should 

therefore approve Plaintiff’s enhancement award.  

VIII. CONCLUSION. 

 WHEREFORE, Plaintiff Erick Caffarello respectfully requests that the Court enter the 

Parties’ agreed final approval order, which is attached as Exhibit A to Plaintiff’s Unopposed 

Motion for Final Approval of Class Action Settlement. 

      Respectfully submitted, 

 

ERICK CAFFARELLO, on behalf of himself and 

all similarly situated persons 

 

      s/ Mark A. Bulgarelli, Esq.  

      Mark A. Bulgarelli 

Ilan Chorowsky    

PROGRESSIVE LAW GROUP LLC  

 1 North LaSalle Street, Suite 2255   

 Chicago, Illinois 60602     

(312) 787-2717 (voice)     
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CERTIFICATE OF SERVICE 
 

 I, Mark A. Bulgarelli, hereby certify that I caused a copy of the foregoing Memorandum 

in Support of Unopposed Motion for Final Approval of Class Action Settlement to be filed 

electronically with the Clerk of the Court using the CM/ECF system which will send notification 

of such filing to counsel of record for all parties on November 19, 2014.  

 

       By: s/ Mark A. Bulgarelli 
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