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JOINT STIPULATION OF SETTLEMENT AND RELEASE 

Plaintiff Jon Nicolet, individually and on behalf of a class of others similarly situated 

(“Plaintiff”), and Butterball, LLC (“Butterball”), have entered into this Settlement Agreement 

and Release (“Agreement”) to settle all issues between them. Except to the extent governed by 

federal law, the interpretation of this Agreement shall be governed by the statutes and common 

law of Missouri, excluding any that mandate the use of another jurisdiction’s laws.   

I. BACKGROUND 

 A.   Procedural History and Mediation 

Plaintiff filed this lawsuit on March 13, 2013, in the Nineteenth Judicial Circuit Court, 

Cole County, Missouri.  On May 24, 2013, Butterball removed the case to the United States 

District Court for the Western District of Missouri, where it is pending as Jon Nicolet v. 

Butterball, LLC, cause number 13-cv-4138 (NKL).  On September 19, 2013, Plaintiff filed a 

motion for leave to file an amended complaint.  While Butterball was preparing its memorandum 

in opposition to that motion, the parties agreed to mediate the claims in the case, including the 

claims alleged in the proposed amended complaint.  On October 11, 2013, the parties filed a joint 

motion to stay the proceedings pending the mediation, which the Court granted on October 17. 

The parties retained as their private mediator Joseph Dixon of Minneapolis, who is an 

experienced and well respected mediator.  In preparation for the mediation session, the parties 

spoke with the mediator on multiple occasions and submitted to him their confidential mediation 

memoranda.  On November 25, the parties attended a day-long mediation with the mediator.  

After intense negotiations, the parties reached agreement on the terms of a class settlement that 

evening, subject to court approval.  The Parties believe they were fully and adequately informed 

of all facts necessary to evaluate the case for settlement. 

 B. Defendant’s Denial of Wrongdoing 

 Defendant contends that it complied with the Fair Credit Reporting Act and that any 

alleged failure to send pre-adverse action notifications to applicants or otherwise comply with 

the FCRA was not willful.  Defendant has denied and continues to deny each of the claims and 
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contentions alleged or sought to be alleged by the Named Plaintiff in this Action and denies any 

wrongdoing or legal liability arising out of any facts or conduct alleged or sought to be alleged in 

the Action.   Nevertheless, Defendant has concluded that further litigation would be protracted 

and expensive and would divert management and employee time.  Defendant has taken into 

account the uncertainty and risk inherent in litigation and concluded that it is appropriate to fully 

and finally settle this Action in the manner and upon the terms set forth in this Agreement. 

Neither this Agreement, nor any document referred to or contemplated in this Agreement, nor 

any action taken to carry out this Agreement, may be construed as, or may be used as, an 

admission, concession, or indication by or against Defendant of any fault, wrongdoing or liability 

of any kind. 

II. Terms  

 The parties agree as follows: 

A. DEFINITIONS 

 1. Action means this action, Jon Nicolet v. Butterball, LLC, 13-cv-4138 

(W.D. Mo.). 

 2. Butterball or Defendant means Butterball, LLC.   

 3. Claim Form(s) means the last page of Exhibit A which, to recover a 

portion of the Settlement Payment, each Class Member must complete and mail, via first-class 

U.S. mail, within sixty (60) days following mailing of the Notice of Settlement. 

 4. Class Member(s) means:  (a)  the Named Plaintiff Jon Nicolet; and (b) job 

applicants who applied to work for Butterball in Carthage, Missouri, during the time frame of 

March 13, 2011 through September 30, 2013, and who are identified in the Class List attached as 

Exhibit B.   

 5. Class Counsel means Charles Jason Brown and Jayson A. Watkins, Brown 

& Associates LLC, Gower, Missouri 64454.  

 6. Class Representative or Named Plaintiff means Jon Nicolet. 
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 7. Court means the United States District Court for the Western District of 

Missouri. 

 8. Covered Period means 12:01 A.M on March 13, 2011 through September 

30, 2013. 

 9. Final Approval Order means the Court’s Order Granting Final Approval of 

Class Action Settlement. 

 10. Litigation means this Action, Case No. 13-cv-4138 (W.D. Mo.). 

 11. Notice of Settlement means the forms approved by Class Counsel and 

Defendant and attached as Exhibit A, subject to Court approval, which the Settlement 

Administrator will mail, via first-class U.S. mail, to each Class Member to explain the terms of 

the settlement and the claims process. 

12. Settlement Administrator means Simpluris Inc. (“Simpluris”), which has 

been designated jointly by the parties to administer the settlement pursuant to this Settlement 

Agreement and orders of the Court and whose costs will be paid by Defendant as part of the 

settlement amount. 

 13. Settlement Class means the Class Representative and all Class Members, 

but does not include any Class Members who timely opt-out of the settlement. 

 14. Settlement Fund means the amount of $63,000 (Sixty-three thousand 

dollars) available to be paid by Defendant in settlement of the claims of the Class Members, as 

described in Section II.D, below.   

 15. Party or Parties means the Class Members and Defendant. 

 16. Released Person(s) means Butterball, all current and former parents, 

subsidiaries, or corporate siblings, and, with respect to each of them, their predecessors and 

successors, and, with respect to each such entity, all of its past, present, and future employees, 

officers, directors, stockholders, owners, and insurers. 

 17. Settlement Effective Date means the first day following the last of the 

following occurrences:  (a) thirty (30) days after the issuance of the Court’s Final Approval 
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Order; (b) if an objection has been made to final approval of the settlement, the date on which 

the objector’s time to appeal the Final Approval Order has expired with no appeal or other 

judicial review having been taken or sought; or (c) if an appeal of the Final Approval Order has 

been timely filed, the date the Final Approval Order is finally affirmed by an appellate court with 

no possibility of subsequent appeal or other judicial review or the date the appeal(s) or other 

judicial review are finally dismissed with no possibility of subsequent appeal or other judicial 

review. 

B. PRELIMINARY APPROVAL 

1. The parties have agreed upon a form for written Notice of this Settlement 

Agreement to Class Members, subject to Court approval, a copy of which is attached to this 

Agreement as Exhibit A. 

2. Within fifteen (15) days after execution of this Settlement Agreement, the 

Plaintiff will petition the Court for an order, (a) preliminarily certifying the Settlement Class; (b) 

preliminarily approving this Settlement Agreement; (c) approving Simpluris to mail Notice to 

Class Members describing the terms of the Settlement and informing them of their rights to 

submit objections and to opt out; (d) appointing Class Counsel; (e) preliminarily enjoining, 

pending the outcome of the Settlement Hearing, all members of the Settlement Class from 

commencing, prosecuting or maintaining any claim already asserted in, and encompassed by, 

this Action. 

3. If Preliminary Approval is granted, a briefing schedule and Settlement 

Hearing date will be set at the Court’s convenience. The parties’ Motion for Final Approval and 

for Certification of the Settlement Class will be due no earlier than fifteen (15) days after the 

close of the objection and opt-out period, and the Settlement Hearing will be held no earlier than 

twenty-one (21) days after the close of the objection and opt-out period. 

4. The time periods referenced in this Section II.B.3 are guidelines; actual 

dates will be inserted in the Preliminary Approval Order by the Court. 
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C. SETTLEMENT ADMINISTRATOR 

The Settlement Administrator will:  (1) run all Class Member addresses through 

the U.S. Postal Service’s National Change of Address database prior to the mailing of the Class 

Notice; (2) mail the Class Notice; (3) seek additional information from Class Counsel or Defense 

Counsel when appropriate or necessary; (4) receive and file opt-out statements, objections and 

rescissions of opt-out statements; (5) provide a copy of all timely submitted Claim Forms to 

Class Counsel and Defense Counsel at the conclusion of the objection and opt-out period; (6) 

establish a Qualified Settlement Fund (“QSF”) which will, following entry of the Final Approval 

Order, distribute the settlement payments as provided in Section II.D of this Agreement; (7) 

enforce the deadlines for claimants to submit their Claim Forms and for Class Members to 

affirmatively opt-out; and (8) perform any other duties necessary to carry out its responsibilities 

as set forth in this Agreement. The Settlement Administrator will serve as trustee of the 

Settlement Fund and will act as a fiduciary with respect to the handling, management, and 

distribution of the Settlement. 

 

D. BENEFITS 

 1. Settlement Fund.  In exchange for the release of claims in Section II.E., 

below, Defendant will make available a total fund of approximately $63,000.00 (“Settlement 

Fund”) to settle the claims of all members of the settlement class, inclusive of (a) all individual 

payments to the Named Plaintiff and Class Members who timely return signed Claim Forms; (b) 

the enhancement payment to the Named Plaintiff; (c) attorneys’ fees and costs; and (d) the costs 

of the settlement claims administration, which Defendant estimates to be $14,000, but which 

could be somewhat lower or higher.  To the extent that the cost of settlement claims 

administration is lower or higher than $14,000, the amount of the Settlement Fund will be 

adjusted downward or upward accordingly; provided however, that the amount to be paid to 
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class members who submit a timely Claim Form will not be affected by the final amount of the 

claims administration cost.   

 2. Payments to Class Members.   Settlement payments to class members are 

on a claims-made basis.  All class members will be mailed a class notice along with a Claim 

Form.  To qualify to receive a payment from the Settlement Fund, a class member must return a 

signed Claim Form to the settlement administrator.  Class members who do not return the Claim 

Form will not receive their share of the Settlement Fund.  The amount to be paid to each class 

member who timely returns a signed Claim Form is calculated by dividing (a) the $63,000 

Settlement Fund, less the court-approved amounts for attorneys’ fees and costs and the 

enhancement payment to the Named Plaintiff, and less the cost for settlement administration, by 

(b) the 1,147 class members.  The payment to each class member who timely returns a signed 

Claim Form will receive a settlement check of not less than $21.80.  The settlement checks will 

be mailed within 30 days of the Settlement Effective Date.   

  3. Unclaimed Settlement Payments.  All Class Members who submit timely 

Claim Forms and are sent settlement checks shall have 90 days to cash their checks.  Any 

uncashed settlement checks will revert to the Qualified Settlement Fund and the amount of the 

uncashed checks will be distributed by the Settlement Administrator to Legal Aid of Western 

Missouri, 1125 Grand Avenue, Suite 1900, Kansas City, MO 64106, within 30 days of the 

expiration of the 90-day period within which Class Members must cash their settlement checks. 

 4.  Attorneys’ Fees and Costs.  The amount for attorneys’ fees and costs to 

be paid to Class Counsel shall be determined by the Court and paid out of the Settlement Fund.  

Defendant agrees not to contest an award of attorneys’ fees to Class Counsel by the Court of up to 

$21,000 (33% of the Settlement Fund) and an award of up to $1,000 for costs.  The amount for 
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attorneys’ fees and costs approved by the Court will be paid within 30 days of the Settlement 

Effective Date.   

 5. Enhancement Payment to Class Representative.  In exchange for a general 

release of all claims executed by the Class Representative, Defendant will pay an Enhancement 

Payment in the amount of $2,000.00 (Two thousand dollars), or such other lesser amount as the 

Court may order, for services as Class Representative in addition to the share to which he is 

otherwise entitled under Section II.D.2 of this Agreement, if any, through the claims process.  

The enhancement payment shall not exceed $2,000.00.  The amount of the enhancement 

payment approved by the Court will be paid within 30 days of the Settlement Effective Date.  

Defendant will not oppose the motion for enhancement payment.  

 6. Consent to Class Certification.  For settlement purposes only, Defendant 

consents to certification under Fed. R. Civ. P. 23(b)(3) of an opt-out settlement class of persons 

comprised of: 

All job applicants who applied to work for Butterball in Carthage, Missouri, 

during the time frame of March 13, 2011 through September 30, 2013, and who 

are identified in the Class List attached as Exhibit B. 

The Parties agree that certification for settlement purpose is not an admission by Defendant that 

Rule 23 class certification would be proper absent a settlement.  For purposes of settling this 

lawsuit only, the Parties stipulate and agree that the requisites for establishing class certification 

with respect to the Class as defined above have been and are met.  

E. RELEASE OF CLAIMS 

 1. Scope of Released Claims. 

Upon the Settlement Effective Date, Class Members, on behalf of themselves and their 

heirs, estates, executors, assigns, and transferees, will release and forever discharge the Released 

Persons from all claims, debts, penalties, liabilities, demands, obligations, guarantees, costs, 

expenses, attorneys’ fees, damages, actions or causes of action of whatever kind or nature, 
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whether known or unknown, arising out Butterball’s procurement of a consumer report on them 

between March 11, 2011, and September 30, 2013, including but not limited to any failure to 

provide Class Members a copy of their consumer report and a summary of their rights under the 

Fair Credit Reporting Act prior to taking adverse action against any Class Member, and  any 

failure to comply with the disclosure and authorization requirements of the Fair Credit Reporting 

Act.   

2. General Release of Claims by Named Plaintiff.  Named Plaintiff Nicolet 

knowingly and voluntarily releases and forever discharges the Released Persons from any and all 

claims, known and unknown, asserted or unasserted, which he has or may have against any 

Released Person as of the date of this Agreement, including but not limited to claims released in 

Section II.E.1, above. 

F. SETTLEMENT ADMINISTRATION 

 1. Duty of Cooperation.  The Parties agree to cooperate in obtaining 

expeditious preliminary and final approval of this settlement.  None of the Parties, their counsel, 

or any person on their behalf, shall seek to solicit or otherwise encourage anyone to object to the 

settlement, to opt out of the settlement, or to appeal from any order of the Court that is consistent 

with the terms of the settlement. 

 2. Joint Stipulation of Settlement.  The Parties will file their Joint Stipulation 

of Settlement to the Court with a Proposed Order Preliminarily Approving Settlement on or 

before March 26, 2014.  

 3. Data on Class Members.  Within seven business days after the Court’s 

preliminary approval of the Settlement, Defendant will provide to the Settlement Administrator 

and Class Counsel a file listing the names, last known addresses, and social security numbers or, 

if social security numbers are unavailable, dates of birth of all Class Members.  Class Counsel 

agrees to keep this file and the information it contains confidential and to use it only for the 

purpose of administering this settlement. 
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 4. Notice of Settlement.  Within fifteen (15) days after the Court 

preliminarily approves the settlement, a Notice of Settlement will be sent by the Settlement 

Administrator to each Class Member by first-class U.S. mail, postage prepaid.  A copy of the 

Notice of Settlement is attached hereto as Exhibit A. 

 6. Claim Forms.  Attached to the Notice of Settlement sent to the Class 

Members will be a Claim Form, a copy of which is attached as the last page of Exhibit A. 

 7. Diligence in Finding Claimants.  The Settlement Administrator will use 

standard devices, including the National Change-of-Address database or equivalent, to obtain 

forwarding addresses before mailing and will use appropriate skip tracing to take appropriate 

steps to maximize the probability that the Notice and Claim Form will be received by all Class 

Members. 

 8. Timely Claim Forms.  Class Members will have sixty (60) days from the 

mailing of the Notice of Settlement to submit a Claim Form or to submit a written request for 

exclusion or objection.  The timeliness of the Claim Form will be measured by the date it is 

postmarked.  Persons seeking to request exclusion must do so in writing.  No Claim Forms will 

be honored if postmarked late.  The Settlement Administrator will review the Claim Forms and 

certify to all counsel what claims were timely filed. 

 9. Deficient Claim Forms.  If a Claim Form is submitted timely, but it is 

deficient in one or more aspects, then the Settlement Administrator will return the Claim Form or 

Release to the claimant within ten (10) business days of receipt with a letter explaining the 

deficiencies and stating that the claimant will have ten (10) days from the date of the deficiency 

notice to correct the deficiencies and resubmit the Claim Form.  The envelope containing the 

resubmitted Claim Form must be postmarked within ten (10) days of the date on the deficiency 

notice to be considered timely, absent a showing of good cause.   

 10. Opt-Out Procedures.  Claimants seeking to exclude themselves from the 

settlement must provide their name and address and must sign a statement stating that “I am 

requesting to be excluded from the class monetary Settlement and understand that I will receive 
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no money from the Settlement.” (the “Opt-Out Notice”).  Each Opt-Out Notice must be sent to 

the Settlement Administrator, with copies to Class Counsel and Defendant’s Counsel.  Class 

Counsel shall promptly file a dismissal without prejudice as to the claims of any individuals who 

timely return Opt-Out Notices.  Any such dismissals without prejudice must be filed prior to the 

Court’s final approval of the settlement. 

 11. Rescinding Decision to Opt Out.  Class Members will be permitted to 

withdraw or rescind their opt-out statements by submitting a “rescission of opt-out statement” to 

the Settlement Administrator, which will include the following language:  “I previously 

submitted an opt-out statement seeking exclusion from the settlement.  I have reconsidered and 

wish to withdraw my opt-out statement.  I understand that by rescinding my opt-out I may be 

eligible to receive an award from the settlement and may not bring a separate legal action against 

Defendant with respect to any Released Claims.”  A Class Member wishing to submit a 

rescission statement will sign and date the statement and deliver it to Settlement Administrator 

postmarked no later than sixty (60) days after the Settlement Administrator first mails the Notice 

of Settlement. 

12. Butterball Option:  If a combined total of more than five percent (5%) of 

the class members submit Opt-Out Notices, then Butterball shall have the option (at its sole 

discretion) to void this Agreement.  Butterball may exercise that option only by providing 

written notice to Class Counsel and the Court prior to the Court’s final approval of the 

settlement. 

13.  Class Members Who Do Not Respond.  Class Members, other than those who 

timely exclude themselves from the Class, who do not submit a valid Claim Form will not be 

allocated any portion of the settlement, even though they will be bound by the judgment 

dismissing this Action on the merits with prejudice. 

 14. Plaintiff’s Motion for Final Approval.  Class Counsel will prepare, for 

Defendant’s review, a motion for final approval of the settlement.  Class Counsel will timely file, 
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prior to the final fairness hearing, the motion for final approval of the settlement, which will 

include the following proposed orders:   

  (i) an Order Granting Final Approval to the Settlement, adjudging the 

terms to be fair, reasonable, and adequate, and directing consummation of its terms and 

provisions; 

  (ii) an Order dismissing this action on the merits, with prejudice, in 

accordance with the terms of this Agreement;  

  (iii) an Order approving the enhancement payment to the Named 

Plaintiff; approving the payment of attorneys’ fees, litigation expenses, and costs to Class 

Counsel; and approving payment of reasonable settlement administration costs and fees to 

Simpluris. 

 15. Order for Final Approval and Final Judgment.  The Order for Final 

Approval of Settlement and Final Judgment will: 

  (i) dismiss with prejudice all claims against Defendant in this Action 

and bar all Members of the Settlement Class from prosecuting any claims released by the terms 

of this Agreement; 

  (ii) declare that all Class Members (except for Class Members who 

affirmatively opt-out) are bound by the release of claims described above.  

  (iii) reserve jurisdiction over the construction, interpretation, 

implementation, and enforcement of the parties’ settlement and over the administration and 

distribution of settlement benefits.  

 16. Payments to Class Members.  The individual settlement payments will be 

distributed promptly, and in no event later than 30 (thirty) days after the Settlement Effective 

Date, to Class Members who have filed timely and valid claims.  

 17. Distributing Settlement Payment.  Within 30 (thirty) days after the 

Settlement Effective Date, subject to the terms of this Agreement, the Settlement Administrator 

will: (i) mail a check to each Class Member who timely returns a Claim Form as described in 
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paragraph II(F)(4) of this Agreement; (ii) distribute to Class Counsel amounts approved by the 

Court to compensate or reimburse Class Counsel for attorneys’ fees, litigation expenses, and 

costs incurred in this case; (iii) distribute to Simpluris amounts approved by the Court to finally 

and fully compensate or reimburse Simpluris for all settlement administrative costs and fees; and 

(iv) make the enhancement payment to the Named Plaintiff in the amount approved by the Court. 

 18. Altering Dates.  Upon written agreement or with Court approval, the 

Parties may alter the above dates or time periods. 

G. TAXES, WAIVER OF APPEALS, AND CAFA COMPLIANCE 

 1. Taxes.  The parties recognize that the individual settlement payments do 

not constitute wage income, and agree that the Settlement Administrator, pursuant to the 

distribution from a Qualified Settlement Fund, shall issue tax form 1099s to each Class Member 

that receives such payments.  Class Members shall be solely responsible for any and all taxes 

arising out of the payments under this agreement. 

 2. Taxes on Enhancement Payments.  The Parties agree that the 

Enhancement Payment to the Class Representative is not wages.  Therefore, the Class 

Representative will receive an IRS Form 1099 for this enhancement payment, and he will be 

responsible for correctly characterizing this compensation for tax purposes and to pay any taxes 

owing on said amount. 

 3. Waiver of Appeals.  The parties agree to waive all appeals and to stipulate 

to final certification of the Rule 23 claims but only for purposes of implementing this Settlement.  

This provision is not applicable in the event the Court declines to approve this Settlement. 

 4. CAFA Compliance.  In compliance with 28 U.S.C. § 1715, Defendant will 

supply notice regarding the settlement of this Action to the appropriate federal official and 

appropriate state officials in each state in which Class Members reside. 

H. MISCELLANEOUS 

 1. Authority.  The signatories represent that they are fully authorized to enter 

into this Agreement and bind the Parties to these terms and conditions. 
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 2. Mutual Full Cooperation.  The Parties agree to fully cooperate with each 

other to accomplish the terms of this Agreement, including but not limited to, executing such 

documents and taking such other action as may reasonably be necessary to implement the terms 

of this Settlement.  The Parties to this Agreement will use their best efforts, including all efforts 

contemplated by this Agreement and any other efforts that may become necessary or ordered by 

the Court, or otherwise, to effectuate this Agreement and the terms set forth in it.  As soon as 

practicable after execution of this Agreement, Class Counsel will, with the assistance and 

cooperation of Defendant and its counsel, take all necessary steps to secure the Court’s final 

approval of the Parties’ settlement. 

 3. No Prior Assignments.  The Parties represent, covenant, and warrant that 

they have not directly or indirectly, assigned, transferred, encumbered, or purported to assign, 

transfer, or encumber to any person or entity any portion of any liability, claim, demand, action, 

cause of action or rights released and discharged except as set forth in this Agreement. 

 4. Notices.  Unless otherwise specifically provided in this Agreement, all 

notices, demands or other communications given will be in writing and will be deemed to have 

been duly given as of the third business day after mailing by U.S. registered or certified mail, 

return receipt requested, addressed as follows: 

 

To the Settlement Class: 

Charles Jason Brown 

Brown & Associates LLC 

301 S. US 169 Hwy 

Gower, MO  64454 

 

To the Defendant: 

James A. McKenna 

Jackson Lewis P.C. 

150 N. Michigan, Suite 2500 

Chicago, IL 60601 

  5. Construction.  The Parties agree that the terms and conditions of this 

Agreement are the result of arms-length negotiations between the parties and that this Agreement 
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will not be construed in favor of or against any party by reason of the extent to which any Party 

or the Party’s counsel participated in the drafting of this Agreement.   

 6. Construction of Captions and Interpretations.  Paragraph titles or captions 

in this Agreement are inserted as a matter of convenience and for reference and in no way define, 

limit, extend, or describe the scope of this Agreement or any provision in it. 

 7. Modification and Waiver.  This Agreement may not be changed, altered, 

or modified except in writing and signed by the parties and approved by the Court.  This 

Agreement may not be discharged except by performance in accordance with its terms or by a 

writing signed by the parties.  The waiver by one Party of any breach of this Agreement will not 

be deemed to be a waiver of any prior or subsequent breach. 

 8. Integration Clause.  This Agreement contains the entire agreement 

between the parties relating to the Agreement and transactions described herein, and all prior or 

contemporaneous agreements, understandings, representations, and statements, whether oral or 

written and whether by a Party or a Party’s legal counsel, are merged in this Agreement.  No 

rights may be waived except in writing. 

 9. Binding on Assigns.  This Agreement will be binding upon and will inure 

to the benefit of the Parties and their respective heirs, trustees, executors, administrators, 

successors, and assigns. 

 10. Publicity.  Plaintiff, Class Counsel, Defendant, and Defendant’s Counsel 

agree to limit any media comments or publications to comments that the case has been resolved 

to the satisfaction of all parties, or similar language to that effect.  The inclusion of this provision 

in the agreement is subject to the court ruling that the provision is not contrary to public policy or 

otherwise legally improper.  If the court concludes this provision is improper, the provision shall 

be deleted from the Settlement Agreement and such deletion shall not affect the validity of the 

remainder of the Agreement. 

11. Counterparts. This Agreement may be executed in one or more 

counterparts, and when each party has signed and delivered at least one such counterpart, each 
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EXHIBIT A 

Case 2:13-cv-04138-NKL   Document 35-1   Filed 03/27/14   Page 17 of 57



 
 

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF MISSOURI 

 

If you applied for a job with Butterball, LLC and had a background check 

between March 11, 2011 and September 30, 2013, then you could receive 

approximately $22 from a class action settlement. 
 

A federal court authorized this notice. This is not a solicitation from a lawyer. 
 

• In March 2013, Jon Nicolet filed a class action lawsuit alleging that Butterball, LLC 

(“Butterball”) violated people’s rights under the Fair Credit Reporting Act (“FCRA”) by 

not hiring them because of information contained in a background check without first 

providing them a copy of their background check and a summary of their rights under 

the FCRA.   Nicolet has also contended that Butterball violated the FCRA by using a 

disclosure form that did not comply with the requirements of the FCRA. 

 

Your legal rights will be affected whether you act or don’t act. 
Please read this notice carefully. 

 

 

 YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

 

SUBMIT A 

CLAIM FORM 
The only way to get a settlement payment.   

EXCLUDE 

YOURSELF  

Get no payment. You will not participate in the settlement. 

This is the only option that allows you to ever be part of 

any other lawsuit against Butterball about the legal claims 

raised in this case. 

OBJECT  
Write to the Court about why you don’t believe the 

settlement is fair.  

GO TO A 

HEARING  

Ask to speak in Court in Jefferson City about the fairness 

of the settlement.  

DO NOTHING Get no payment. Give up your rights. 

 

This notice explains your rights and options and the deadlines to exercise them. 

• Butterball denies that it violated the Fair Credit Reporting Act.  However, in order to 

settle this lawsuit, it has agreed to: 

• Pay up to approximately $63,000.00 in Settlement Funds to:  

●  compensate job applicants whose rights under the FCRA may have been 

violated; 

●  compensate Jon Nicolet for the service that he has performed in bringing this 

lawsuit;  

●  pay for administering the settlement; and 

●  compensate the plaintiff’s lawyers for their costs, expenses, and reasonable 

attorneys’ fees.  
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Questions? Call the Toll Free Number at 1-888-407-6673 

• The Court in charge of this case has to first decide whether to approve the settlement. 

Settlement Funds will be distributed if the Court approves the settlement and after 

any appeals are resolved.  The approval process may take several months.   

BASIC INFORMATION 

1. What is this lawsuit about? 

This lawsuit alleges that Butterball violated the FCRA by using background check reports 

obtained from a third-party vendor to deny job applicants employment without first 

providing them a written copy of their report and a summary of their rights under the 

FCRA.  Nicolet has also contended that Butterball violated the FCRA by using a 

disclosure form that did not comply with the requirements of the FCRA.  

2. Why is this a class action? 

In a class action, one or more people called Class Representatives sue as representatives of 

a larger group of people with similar legal claims.  Together, they are called a “Class.”  

Individuals in the Class are called “Class Members.”  One court resolves the issues for all 

Class Members, except for those who exclude themselves from the Class. United States 

Judge Nanette K. Laughrey is in charge of this class action. 

3. Why is there a settlement? 

The Court has not decided in favor of the Plaintiff or in favor of Butterball.  There has 

been no trial or other ruling on the claims of the Class or Plaintiff, and this proposed 

settlement should not be construed as an admission of liability or wrongdoing on the part 

of Butterball.  Instead, both sides have agreed to a proposed settlement to avoid further 

litigation.  The proposed settlement would provide affected Class Members compensation 

for their claims and avoid the costs, delays, and uncertainties of further litigation and a 

trial.  The Named Plaintiff and his attorneys think the settlement is best for all Class 

Members. 

WHO IS IN THE SETTLEMENT? 

4. How do I know if I am in the settlement? 

You are receiving this notice because records show that you applied for a job with 

Butterball between March 11, 2011 and September 30, 2013. 

If you received this notice, you will receive a payment from the settlement only if you 

return the enclosed claim form.   

THE SETTLEMENT BENEFITS — WHAT YOU GET 

5. What benefits does the settlement provide to Class Members? 

Subject to the Court’s approval, each Class Member who does not exclude himself or 

herself from this settlement will be eligible to receive a settlement payment.   

Class Members who timely return claim forms will each receive approximately $21.80.  

There are 1,147 Class Members.   
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In addition to the settlement payment available to each Class Member, Class Counsel will 

ask the Court to approve an additional payment of $2,000 from the Settlement Fund to be 

paid to the Named Plaintiff, Jon Nicolet.  If the Court approves Class Counsel’s request, 

this additional payment would compensate Named Plaintiff for (a) his time and effort and 

assistance to Class Counsel in initiating and litigating this case; (b) the broader individual 

waiver of claims he is being required to make; and (c) his assumption of the risks and 

potential liability related to being a Named Plaintiff, including the potential liability for 

Butterball’s taxable legal costs.  

HOW YOU GET A SETTLEMENT PAYMENT 

6. How can I get a settlement payment? 

To qualify for a settlement payment, you must complete and return a claim form.  A claim 

form is attached to this Notice.  If you would like to receive a settlement payment, read 

the instructions carefully, fill out the form, sign it, and mail it postmarked no later than 

DATE____, 2014. 

7. When will I get an award? 

The Court will hold a hearing on DATE ___, 2014, at XX:XX, to decide whether to approve 

the settlement.  If Judge Laughrey  approves the settlement after the hearing and there 

are no appeals, payments should be received within 45-60 days of the hearing.  If there are 

appeals, resolving them could take time, perhaps more than a year.  If there are no 

appeals, payment will be much quicker.  Please be patient. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

8. If I want to get out of the settlement, what do I do? 

If you want to keep the right to sue Butterball on your own about the legal issues in this 

case then you must take steps to get out.  This is called “excluding” yourself — or is 

sometimes referred to as “opting out” of the Settlement Class. 

To exclude yourself from the settlement, you must mail a signed letter stating: 

“I am requesting to be excluded from the class monetary settlement. 

I understand that I will receive no money from the settlement.” 

The letter must contain your name, address, and signature.  Your letter must be sent to 

the Settlement Administrator at the address below and postmarked no later than DATE 

___, 2014: 

 

SETTLEMENT ADMINISTRATOR 

Butterball FCRA Settlement 

c/o Simpluris, Inc. 

P.O. Box 26170 

Santa Ana, CA 92799 

If you timely mail a letter requesting to exclude yourself from the settlement within the 60 

day time limit, you will  be excluded from the settlement, you will not get any settlement 
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award, and you cannot object to the Settlement, but you will not be legally bound by 

anything that happens in this lawsuit.   

9. What am I giving up to get an award or stay in the Class? 

Unless you exclude yourself, you are staying in the Class and that means that you cannot 

sue, continue to sue, or be part of any other lawsuit against Butterball about the legal 

issues in this case.  It also means that all of the Court’s orders will apply to you and 

legally bind you if you either: (1) submit a claim form or (2) do nothing.  More specifically, 

by either submitting a claim form or doing nothing you are waiving any right to pursue a 

claim, including potential state law claims, against Butterball arising out of Butterball’s 

background checking procedures between March 11, 2011 and September 30, 2013. 

THE LAWYERS REPRESENTING YOU 

10. Do I have a lawyer in this case? 

The Court has appointed the law firm of Brown & Associates LLC, in Missouri to 

represent you and the other Class Members.  These lawyers are called Class Counsel. 

11. How will the lawyers be paid? 

You will not be personally charged to be represented by Class Counsel.  Instead, Class 

Counsel will be paid out of the Settlement Funds. If you want to be represented by your 

own lawyer, you may hire one at your own expense. 

Class Counsel will ask the Court to approve payment of $21,000 from the Settlement 

Funds to compensate them for their attorneys’ fees incurred in investigating the facts, 

litigating the case, and negotiating the settlement, along with $1,000 for their out-of-

pocket expenses.  Butterball has agreed not to oppose Class Counsel’s request to pay these 

amounts.  It will be up to the Court to determine the amount of fees and expenses to be 

paid to Class Counsel. 

OBJECTING TO THE SETTLEMENT 

You have the legal right to inform the Court that you do not believe the proposed 

settlement is fair.  

12.   How do I tell the Court if I don’t like the settlement? 

You can object to the settlement if you don’t believe that any part of it is fair.  You must 

give reasons why you think the Court should not approve it.  The Court will consider your 

views. To object, you must send a letter, which must be postmarked no later than DATE 

___, 2014, to the three addresses below:  
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COURT CLASS COUNSEL DEFENSE COUNSEL 

 

Clerk of Court 

United States District Court 

Western District of Missouri 

Attn: Butterball  

FCRA Case, No. 13cv4138 

United States Courthouse 

 80 Lafayette Street 

 Jefferson City, MO 65101 

 

 

C. Jason Brown 

Brown & Associates LLC 

Attn: Butterball  

FCRA Case, No. 13cv4138 

301 S. U.S. 169 Hwy 

Gower, MO  64454 

 

 

James A. McKenna 

Jackson Lewis P.C. 

Attn: Butterball  

FCRA Case, No. 13cv4138 

150 N. Michigan  

Suite 2500 

Chicago, IL 60601 

If you choose to object to the settlement, your objection must be in writing and must be 

signed by you.  It must be specific about your reasons for objecting to the settlement.  It 

must also include:  (a) your full name and current address, and (b) a clear description of 

the basis for your objection. 

13. What’s the difference between Objecting and Excluding? 

Objecting is simply telling the Court that you don’t believe something about the 

settlement is fair.  You can object only if you stay in the Class.  Excluding yourself is 

telling the Court that you don’t want to be part of the Class.  If you exclude yourself, you 

have no basis to object because the case no longer affects you. 

THE COURT’S FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the settlement.  You may 

attend and you may ask to speak, but you don’t have to. If you would like to attend, you 

are responsible for your own travel costs and expenses. 

14. When and where will the Court decide whether to approve the   settlement? 

The Court will hold a Fairness Hearing on DATE ___ 2014, at XX:XX, at the United States 

District Court for the Western District of Missouri, United States Courthouse, 80 

Lafayette Street Jefferson City, Missouri 65101, in Courtroom 4112.  At this hearing, the 

Court will consider whether the settlement is fair, reasonable, and adequate.  If there are 

written objections, the Court will consider them.  After the hearing, the Court will decide 

whether to approve the settlement and how much to pay Class Counsel.  We do not know 

how long this decision will take. 

15. Do I have to come to the hearing? 

No.  But you are welcome to come at your own expense.  If you send an objection, you don’t 

have to come to Court to talk about it.  As long as you mailed your written objection on 

time, the Court will consider it.  You may also get your own lawyer to attend, but it is not 

necessary.  You may ask the Court to speak at the Fairness Hearing.  To request to speak 

or to appear through a lawyer, you must send a letter saying that it is your “Notice of 

Intention to Appear in Butterball FCRA Litigation.”  Be sure to include your name, 

address, telephone number, and your signature.  Your Notice of Intention to Appear must 

be postmarked no later than DATE ___, 2014 and must be sent to the Clerk of the Court, 

Class Counsel, and Defense Counsel, at the three addresses set forth in question 13, 
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above.  You cannot speak at the hearing or appear through a lawyer if you excluded 

yourself.  

IF YOU DO NOTHING 

16. What happens if I do nothing at all? 

You must return a claim form to receive money from the Settlement.  If you do nothing, 

then you will not receive a settlement award but you will be bound by the judgment if the 

Court fully and finally approves the settlement.   

17. What happens if the settlement is not approved? 

If the settlement is not approved by the Court, then it will be voided, no money will be 

paid and the case will continue to be litigated.  If that happens, there is no assurance that:  

(a) the case will proceed as a class action; (b) any decision at trial would be in favor of the 

Class Members; (c) any trial or other ruling favorable to the Class would be as favorable to 

the Class Members as this settlement; or (d) any trial or other ruling favorable to the 

Class would be upheld if there are appeals. 

GETTING MORE INFORMATION 

18. Are there more details about the settlement? 

This notice summarizes the proposed settlement.  More details are in a Settlement 

Agreement.  You can get a copy of the Settlement Agreement by contacting Class Counsel: 

Brown & Associates LLC 

301 S. US 169 Hwy 

Gower, MO  64454 

(816) 505-4529 

 

19. What should I do if I move or change my contact information? 

If you do not keep Class Counsel informed of your current address and other contact 

information, you may forfeit any entitlement to receive a monetary award.  If there is any 

change in your address or other contact information, please notify Class Counsel at:   

Brown & Associates LLC 

301 S. US 169 Hwy 

Gower, MO  64454 

(816) 505-4529 

 

 

 

You cannot recover from this Settlement unless you complete the enclosed Claim Form 

and return it in the enclosed envelope. 

No additional postage is necessary. 
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CLAIM FORM 

Butterball FCRA CLASS ACTION 

 

Name:    

Current Street Address:    

City/State Zip:    

Last Four Digits of Social Security. No:  ___  ___  ___  ___ 

Date of Birth:  ___ ___/___ ___/___  

Telephone Number (optional):    

Deadline: This form must be postmarked on or before DATE ___, 2014, 

to be valid. 

Use the enclosed envelope to return this Claim Form. 

If you have lost the envelope, mail this completed Claim Form to: 

Butterball FCRA Settlement, 

c/o Simpluris, Inc., 

P.O. Box 26170, 

Santa Ana, CA 92799 

 
4831-0219-3943, v.  1 

Case 2:13-cv-04138-NKL   Document 35-1   Filed 03/27/14   Page 24 of 57



 

 

 

 

 

 

 

 

 

EXHIBIT B 
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