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Pursuant to 28 U.S.C. § 1746, I, James M. Pietz, hereby declare as follows:
1.

I have served as Plaintiffs’ Counsel for the Plaintiff Class and Subclass in this

case. I was responsible for over-seeing and supervising the prosecution of this class action. I
give this declaration in support of the Motion For Final Approval of the Settlement and
Plaintiffs’ Motion For Award of Attorneys’ Fees and Expenses of Litigation.
I.

Background and Experience
2.

I have been a member in good standing of the bars of the State of Illinois since

1988 and the Commonwealth of Pennsylvania since 1989. I am admitted to practice before the
United States Supreme Court as well as the Second, Third, Fifth, Sixth, Seventh, Eighth, Ninth,
Tenth and the District of Columbia Federal Circuit Courts of Appeal. I am also admitted to
practice by the United States District Court for the Northern District of Illinois and the Western
District of Pennsylvania.
3.

I have been given the highest possible rating (AV) by the Martindale-Hubbell

Law Directory.
4.

I am a graduate of Marquette University (1982) and the Chicago-Kent College of

Law (1988).
5.

I am a member of the National Association of Consumer Advocates.

(www.naca.net).
6.

As of January 2007, I established Pietz Law Office, LLC. This firm concentrates

its practice in consumer protection and class action litigation. (See www.jpietzlaw.com.) I had
been employed by the law firm of Malakoff, Doyle & Finberg, P.C. (“MDF”) for 17 years since
December 1989 until January 2007. MDF or its predecessors have been engaged in prosecuting
1	
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class actions since 1972. Since 1989, I have concentrated my work in the prosecution of class
actions in both state and federal jurisdictions around the United States.
7.

Since establishing Pietz Law Office in January 2007, I have been appointed class

action counsel in a number of consumer class actions. I was appointed class counsel in a
consumer class action involving the alleged illegal forced placement of property insurance. Wahl
v. ASIC, 08-555 (N. D. Cal.). Honorable Judge Stanton Wettick appointed me as one of the class
counsel in Haluska v. Forbes, 05-09134 (Allegheny Cty, Pa.). I was appointed class counsel on
April 27, 2011 in Reardon v. ClosetMaid Corp. 08-1730 (W.D.Pa.) and on February 7, 2014, I
was appointed class counsel for purposes of a settlement class in this same action. I was also
appointed Plaintiffs’ Class Counsel in a class action in Chicago, Illinois brought under the Fair
Credit Reporting Act. See Gillespie v. Equifax, 2008 WL 4614327 (N.D. Ill. October 15, 2008)
where the court found:
Equifax does not challenge plaintiffs' contention that their lawyers
are adequate to serve as class counsel because they have
substantial class action experience and have handled many such
cases in the Seventh Circuit and elsewhere. The Court has no doubt
that plaintiffs' counsel will be able to litigate the case fairly and
adequately on behalf of the proposed class.
See also, Gillespie v. Equifax Information Services, 484 F.3d 938 (7th Cir. 2007). I was appointed
Plaintiffs’ Class Counsel for purposes of a settlement class in Vincent v. Wolpoff & Abramson,
08-423 (W.D.Pa. 2008). I was also appointed class counsel in Campos v. ChoicePoint Services,
Inc., 237 F.R.D. 478 (N.D.Ga. 2006). The Hon. Judge William Duffey found as follows in this
case:

2	
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Defendant does not challenge that counsel for the representative
Plaintiffs are experienced, qualified and generally able to conduct
the litigation. The Court's review of the parties' pleadings and the
argument of counsel at the Hearing indicates to the Court that
adequacy of counsel is not an issue here.
Id. at 488.
8.

Pietz Law Office is currently co-counsel in a class action pending in the

Allegheny County Court of Common Pleas involving allegedly illegal automobile repossessions.
See Meyer v. Northwest Savings Bank 13-24884 (Allegheny Cty. 2013). Pietz Law Office is cocounsel in an action alleging the negligent supervision of a hospital employee Hoyman v. UPMC
12-16636 (Allegheny Cty. 2012). Pietz Law Office is also currently co-counsel in 5 related
putative class actions alleging that persons in Pennsylvania or their agents were overcharged in
obtaining copies of their medical records by medical record reproduction companies. These
cases include Anthony C. Mengine Law Inc. v. Healthport GD-09- 012919; Wayne M. Chiurazzi
Law Inc. vs. MRO Corporation, Case No. GD-09-012911 pending at 464 WAL 2011 (Pa.
Supreme Court); Wayne M. Chiurazzi Law Inc. vs. UPMC Presbyterian Shadyside, Case No.
GD-09-012919; Wayne M. Chiurazzi Law Inc. vs. IOD Corporation, Case No. GD-09-012922;
Anthony C. Mengine Law Inc. vs. Magee-Womens Hospital of University of Pittsburgh Medical
Center, Case No. GD-09-014785; Anthony C. Mengine Law Inc. vs. Healthport, 2:09-cv-01109GLL (W.D. Pa.).
9.

During my tenure at MDF, Courts had recognized MDF's background in

representing plaintiff classes in certifying MDF as class counsel: Bald Eagle Area School Dist. v.
Mid-State Bank, 1999 WL 335059 (Pa.Comm.Pl. Ct.) (“Counsel can rightly claim to be
competent and experienced in complex state and federal class action litigation, including cases

3	
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involving alleged fraudulent practices, breach of fiduciary duty, breach of contract, and duties
and obligations of banks. In the case of Malakoff, Doyle and Finberg their practice is limited
almost exclusively to class actions with a few exceptions involving financial frauds.”); In Re
CMS Energy Litigation, Master File No. 02-CV -72834 (W.D. Mich. 2004) (“Counsel for
plaintiffs, furthermore, is clearly qualified to prosecute this case, as they have demonstrated with
vigor to date”); Ida Kennedy v. United Healthcare of Ohio, C-2-98- 0128 (S.D. Ohio 2002)
(“Counsel in this case has served as class counsel in factually similar cases. The Court finds that
counsel is well qualified to serve as class counsel”).
10.

In my work at MDF, I was principally responsible for the prosecution of seven

class actions involving the allegedly illegal sale and financing of campground timeshare
interests. With respect to this litigation I was certified as class counsel in the following cases:
See Zaazouh v. Bank One, C.A., No. 89-145 (W.D. Pa. 1989); Conley v. Bank One, 4:91-CV0251 (N.D. Ohio 1991); Rudnik v. Cortland, 1120 of 1990 C.D. (Fayette Cty. 1990); Gogola v.
FirstSouth, No. 1121 of 1990 (Fayette County, Pa. 1990) and McDonagh v. GEICO Financial,
4:93 CV 1352 (N.D. Ohio); Isaak v. Trumbull Savings and Loan, 4:93 CV 1121 (N.D. Ohio)
and Slentz v. Cortland, C.A. 4:93 CV 1480 (N.D. Ohio 1993)
11.

Additionally, I was principally responsible for handling the firm’s prosecution of

class actions against Metropolitan Life Insurance Company alleging the fraudulent and deceptive
sale of life insurance policies. With respect to this litigation, I was certified as class counsel with
respect to the following cases: see, e.g., State ex. rel. Metropolitan Life v. Starcher, 196 W.Va.
519, 474 S.E.2d 476 (1996); Wolbert v. Metropolitan Life, No. 95-0861 (W.D. Pa.); Cope v.
Metropolitan Life, 82 Ohio St.3d 426, 696 N.E.2d 1001 (1998).
4	
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resulted in the national class settlement at In Re: Metropolitan Life Insurance Sales Practice
Litigation, 1999 U.S. Dist. Lexis 22688, MDL No. 1091 (W.D. Pa).
12.

I have also handled numerous appeals in the state and federal courts many of

which involved significant, systemic issues in complex class litigation. Martin v. Franklin
Capital, 393 F.3d 1143 (10th Cir. 2004) (what standard applies under 28 U.S.C. § 1447 for
awarding attorneys’ fees and costs for defendants’ erroneous removal); Gayman v. Principal
Life, 311 F.3d 851 (7th Cir. 2002) (whether demutualization of life insurer pursuant to state law
constitutes “state action” within the meaning of 42 U.S.C. § 1983.); LaBarre v. Credit
Acceptance, 175 F. 3d 640 (8th Cir. 1999) (whether McCarren-Ferguson Act barred claim under
RICO, 18 U.S.C. §1962(c)); Stewart v. National Education Assoc., 05-7140 (D.C. Cir. 2006)
(whether demutualization consideration attributable to a group life insurance policy must be held
exclusively for the benefit of the insureds under the policy)
II.

History Of The Litigation
13.

This class action case has been ongoing for over five years. The class action

Complaint was filed on December 19, 2008. ECF # 1. The proposed class action Settlement
Agreement was ultimately reached on December 30, 2013. In retrospect, the prosecution of this
action can be broken down into at least seven different phases as follows:
Phase 1
Phase 2
Phase 3
Phase 4

Pleadings and 1st Mediation

Dec. 2008Jun. 2009
Class and Proper Party July 2009-Sept.
Discovery
2010
Class Certification, Class Oct.2010-Sept.
Notice Plan, 2nd Mediation 2012
and Class Notice
Merits
Discovery
On Jan. 2013-April
Wilfulness
2013
5	
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Phase 5
Phase 6
Phase 7

Summary Judgment and
Decertification Proceedings
3rd Mediation and Pre-Trial
Motions
and
Jury
Instructions
Settlement Negotiations and
Approval Proceedings

May 2013-Aug.
2013
Sept.
2013Dec. 2013
Dec. 2013
present

-

The prosecution of this action through each of these phases is further described below:
A. Pleadings And 1st Mediation
14.

A First Amended Complaint (“FAC”) (ECF # 16) was filed on April 16, 2009.

The FAC identified a new claim under the Fair Credit Reporting Act (“FCRA”), alleging that
Defendants ClosetMaid and its parent company, Emerson Electric Company, willfully violated
the Disclosure provisions in 15 U.S.C. § 1681b(b)(2). (the “Disclosure Provision”). The full text
of the Disclosure Provision thus provides:
Except as provided in subparagraph (B) . . . a person may not procure a
consumer report, or cause a consumer report to be procured, for employment
purposes with respect to any consumer, unless (i)

a clear and conspicuous disclosure has been made in writing to the
consumer at any time before the report is procured or caused to be
procured, in a document that consists solely of the disclosure, that
a consumer report may be obtained for employment purposes; and

(ii)

the consumer has authorized in writing (which authorization may
be made on the document referred to in clause (i)) the procurement
of the report by that person.

15 U.S.C. §1681b(b)(2)(A)(i) and (ii). (emphasis added).
15.

The FAC alleged that the Disclosure and Consent Forms used by Defendant

violated the Disclosure Provision because they included a Waiver Of Rights provision. The claim
was based upon Federal Trade Commission staff opinion letters that observed that a disclosure

6	
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that includes a waiver by the consumer of his or her legal rights under the FCRA would violate §
§1681b(b)(2)(A)(i). See Hauxwell FTC Informal Staff Letter (June 12, 1998) See also Leathers
FTC Informal Staff Opinion Letter (September 9, 1998). Another FTC opinion states “nothing
else may appear on the document that detracts from the disclosure.” Hawkey FTC Informal Staff
Letter (December 18, 1997).
16.

The FAC also alleged claims under the Pre-Adverse Action Provision of the

FCRA. 15 U.S.C. § 1681b(b)(3). The full text of the Pre-Adverse Action provision states:
Except as provided in subparagraph (B) [in cases of a consumer applying for a
position over which the Secretary of Transportation may establish qualifications], in
using a consumer report for employment purposes, before taking any adverse action
based in whole or in part on the report, the person intending to take such adverse action
shall provide to the consumer to whom the report relates –
(i)

a copy of the report; and

(ii)

a description in writing of the rights of the consumer under this
subchapter, as prescribed by the Federal Trade Commission under
section 1681g(c)(3) of this title.

The FAC alleged that ClosetMaid violated this provision by procuring consumer reports about
each member of the Pre-Adverse Action Sub-class that contained derogatory criminal history
information without providing the FCRA mandated discolosures.
17.

The FAC alleged that ClosetMaid is subject to liability pursuant to 15 U.S.C. §

1681n(1)(A) entitled “Civil Liability For Willful Noncompliance”. This FCRA civil liability
provision provides:
(a) In general. “Any person who willfully fails to comply with any requirement
imposed under this title with respect to any consumer is liable to that consumer in
an amount equal to the sum of
(1) (A) any actual damages sustained by the consumer as a result of the failure or
damages of not less than $100 and not more than $1,000; . . .
7

Case 2:08-cv-01730-MRH Document 213 Filed 06/02/14 Page 12 of 29

(emphasis added).
18.

The FAC elected to seek statutory damages of between $100 to $1000 per class

member for persons with Disclosure Provision claims. FAC ¶¶ 53, 58, 63, 68. Under this
provision, a person is liable to any consumer for violating any requirement with respect to that
consumer for between $100 to $1,000 if the violation is determined to be “willful.”
19.

Under Plaintiff’s legal theory, if successful at trial, class members could recover

their statutory damages in an amount between $100 and $1000 plus any punitive damages
awarded with respect to their claims in Counts I and II. As for any class member having a PreAdverse Action claim, such persons could recover their actual or statutory damages plus punitive
damages with respect to the claims alleged in Counts III and IV.
20.

On May 20, 2009, Defendants filed an Answer and Affirmative Defenses to the

FAC. ECF 19. In this Answer, Defendants vigorously disputed liability, raising defenses such
as: 1) the claims are not subject to certification; 2) Defendants’ disclosure/consent forms comply
with the law; 3) Defendants’ Pre-Adverse Action procedures comply with the law; and 4)
Defendant did not act willfully or negligently.
21.

After filing of the FAC, the Court entered an Initial Scheduling Order (ECF # 14)

that established deadlines for completion of class discovery by July 31, 2009.

Before

undertaking this discovery the Parties held mediation on May 13, 2009 with (ret.) Magistrate
Judge Kenneth Benson. ECF # 18. Counsel for Plaintiffs, James Pietz and Chris North, along
with Representative Plaintiff Cathy Reardon, attended this mediation on behalf of Plaintiffs. Mr.
Jeffrey Carius, a Vice-President and Chief Employment Counsel of Emerson Electric attended

8
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this mediation on behalf of Defendants. Emerson Electric is the parent company of ClosetMaid.
After a full day of mediation, resolution of the matter proved unsuccessful.
22.

Soon after this mediation, as was learned in subsequent discovery, on or about

June 2009, Defendant removed the allegedly illegal disclosure and consent forms from service
and revised their forms to comply with the FCRA. The person identified as being responsible for
removing the allegedly illegal forms and approving the newly instituted disclosure and consent
form was Mr. Carius.
B. Class and Proper Party Discovery
23.

The deadline for completion of class discovery was extended until August 31,

2009 ( ECF # 21) and then the deadline for completing both individual and class discovery was
extended until February 17, 2010 and then to July 28, 2010. ECF # 29-30.
24.

In discovery proceedings, Plaintiffs prepared sets of interrogatories and document

requests served on Defendants ClosetMaid and Emerson Electric Company, the parent company.
As the FCRA consent form executed by Ms. Reardon revealed, the Release that formed the basis
of the alleged FCRA violation in the FAC included Emerson Electric within its scope.
Accordingly, certain of the discovery undertaken included examining the extent to which
Emerson was liable for this alleged claim.
25.

The discovery also including an undertaking to conduct Fed.R.Civ.P. 30(b)(6)

depositions of both Defendants.
26.

Defendants’ responses to the asserted discovery involved a number of objections

that could not be resolved by discovery conferences and, therefore, Plaintiff asserted a Motion to
Compel Production and to Strike Objections. ECF. 22.
9
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27.

The Court addressed this motion at a status conference on September 9, 2009.

ECF 2009. The Court directed that Emerson was to file a motion for summary judgment as a
vehicle to determine whether it was subject to FCRA liability. ECF 25
28.

In an effort to expedite the case and to provide a basis for a potential early

resolution, the Plaintiffs agreed to voluntarily dismiss Emerson from the case without prejudice
to reasserting such claims if necessary. ECF 26.
29.

Ultimately, the Court entered another CMO directing ClosetMaid to respond to

outstanding discovery requests by April 20, 2010 and setting a briefing schedule for class
certification.
C. Class Certification, Notice Plan, 2nd Mediation and Class Notice
30.

On September 13, 2010, Plaintiffs filed their Motion, Brief and record evidence in

support of class certification. ECF 34-36. After substituted counsel for ClosetMaid appeared in
the action, ClosetMaid filed its Opposition to class certification. ECF 38-42. On November 23,
2010, Plaintiffs filed a Repy In Support of Class Certification and a Motion To Modify the class
definition in order to address objections made by ClosetMaid. ECF 45-48.
31.

A hearing on the matter was held. ECF ## 35-49. On April 27, 2011, the Court

entered a Memorandum and Order certifying the action as a class action on behalf of a defined
Disclosure Class and a Pre-Adverse Action Sub-class. See Reardon v. Closetmaid Corp., 2011
WL 1628041 (W.D. Pa. Apr. 27, 2011). The Court defined the certified class and sub-class as
follows:
Disclosure Class: All employees or prospective employees of Defendants
residing in the United States (including all territories and other political
subdivisions of the United States) who were the subject of a consumer report
10
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which was used by Defendants and who executed ClosetMaid’s forms purporting
to authorize ClosetMaid to procure a consumer report about them within the
period prescribed by the FCRA, 15 U.S.C. § 1681p, prior to filing this action.
Pre Adverse Action Sub–Class:All employees or prospective employees of
Defendant residing in the United States (including all territories and political
subdivisions of the United States) who were the subject of a consumer report
which contained any negative (derogatory) credit history, driving record, public
record criminal arrest, charge or conviction, civil judgment, bankruptcy or tax
liens, regarding such employee or prospective employee within the period
prescribed by the FCRA, 15 U.S.C. § 1681p, prior to the filing of this action and
for whom defendants did fail to provide that applicant with a copy of their
consumer report and/or FCRA summary of rights at least five days before the
employee or prospective employee was notified that ClosetMaid may take adverse
action.
32.

Thereafter, Plaintiffs prepared and submitted a Plan and Form of Class Notice.

ECF 52. ClosetMaid then filed objections to Plaintiffs proposed plan. ECF 53 and 60. In order to
address certain of ClosetMaid’s arguments opposing the notice plan, Plaintiffs filed a Motion To
Clarify the Class Definition. ECF 59. Plaintiffs also filed a response to ClosetMaid’s objections.
ECF 61.
33.

On September 6, 2011, this Court entered an order clarifying the class definitions

in the class certification order. ECF # 63. As a result, Plaintiffs prepared and submitted a second
proposed plan and form of class notice. ECF 64. On January 23, 2012, the Court approved a Plan
and Form of Class Notice. ECF # 66.
34.

Before undertaking to provide Notice, the Parties met for a second mediation

session on March 26, 2012 with (ret) Magistrate Judge Benson. ECF # 69. This mediation,
lasting almost a full day, again proved unsuccessful. ECF 69. This mediation was attended by
Plaintiffs’ Counsel Len Bennett, Chris North, and James Pietz, as well as Ms. Reardon, for the

11
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Plaintiffs.

Defendant ClosetMaid was represented by Jeffrey Carius, the in-house counsel for

Emerson and by Defense Counsel, Scott Hardy and Phil Kontul.
35.

After a period of class member identification discovery and a period of time used

to update the record addresses, Notice Of Class Action was mailed to approximately 2000
identified Disclosure Class Members and 70 Pre-Adverse Action Sub-class Members in
September, 2012.
36.

Upon the completion of Class Notice, Plaintiffs’ Counsel again sought to reignite

settlement discussions.

On November 12, 2012,

Plaintiffs Counsel provided Defendant a

revised settlement proposal. Defendant declined any settlement discussions and instead elected
to proceed with summary judgment and class decertification proceedings.
D. Merits Discovery Focused on Willfulness
37.

Thereafter, on January 9, 2013, the Court held a Status Conference. ECF #79. At

the Status Conference, Defendant stated an intention to file a motion for summary judgment and
to seek decertification of the Action. On January 11, 2013, the Court entered a case management
order establishing a final phase for merits discovery and a briefing schedule for any motions for
summary judgment or any motion for decertification. ECF #80.
38.

The Plaintiffs then prepared a set of interrogatory and document requests focused

on the issue of whether ClosetMaid’s alleged violations of the FCRA amounted to willful
violations. Plaintiffs also had to file a Motion For Sanctions in order to compel responses to this
written discovery. ECF 84. Plaintiffs then traveled to Ocala Florida and conducted depositions of
certain witnesses identified by ClosetMaid in its discovery responses.

12
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E. Summary Judgment and Decertification Proceedings
39.

After completion of merits discovery, the months of May to August, 2013 were

focused on briefing and responding to respective motions for summary judgment ( ECF # 84112) and ClosetMaid’s motion for decertification of the pre-adverse action sub-class. ECF #98.
40.

On May 24, 2013, Plaintiff filed a Motion For Partial Summary Judgment as to

liability along with a concise statement and extensive appendix of exhibits. ECF 90-93.
Following suit, ClosetMaid filed a motion for summary judgment seeking dismissal of all claims
in the Complaint. ECF 94-97. ClosetMaid also filed a Motion To Decertify on the same date.
ECF 98-99. Plaintiffs filed a Response to ClosetMaid’s motion for summary judgment and
motion to decertify on June 24, 2013. ECF 100-103. Likewise, ClosetMaid filed a response to
Plaintiffs motion for summary judgment. ECF 104-107. After the Parties filed respective reply
briefs (ECF 113-123), an extensive 2 ½ hour oral argument was held on July 19, 2013 with
respect to all of these pending motions. ECF 124. As result of this hearing, the Court requested
supplemental briefing on certain evidence in the record that was then provided by the Parties.
ECF 125-126.
F. 3rd Mediation and Pre-Trial Motions and Jury Instructions
41.

The Court thereafter ordered the Parties to conduct a third mediation session that

was held on October 10, 2013 before Magistrate Benson and which ultimately proved
unsuccessful. ECF # 133. On November 13, 2013, the Court entered a case management order
setting forth deadlines for pre-trial motions and a trial date. ECF # 137. On November 13, 2013,
this Court entered a Pre-trial order setting deadlines for numerous pre-trial filings. ECF 137.
Thereafter, the Plaintiffs undertook extensive efforts to prepare this case for a trial that was
13
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scheduled to begin on January 6, 2014. In this connection, Plaintiffs’ Counsel, Len Bennett, who
has extensive experience in the trial of FCRA claims undertook a lead role in preparing for and
conducting a trial of this action.
42.

Plaintiffs undertook to prepare and file Plaintiff’s Pre-Trial Statement, Motions In

Limine, proposed Voir Dire, proposed jury instructions. The docket reflects the extensive
activity in this time period. Between November 15, 2013 and December 16, 2013, 56 different
docket entries were made, most of which involved pre-trial filings by the Parties. ECF 138 194.
43.

On December 2, 2013, this Court issued it Opinion and Order on the motions for

summary judgment and on the motion for decertification. Reardon v. ClosetMaid Corp., 2013
WL 6231606. This opinion provided substantial guidance to the Parties as to the veracity of
Plaintiffs claims and ClosetMaid’s defenses to class certification and on the merits.
G. Settlement Negotiations and Approval Proceedings
44.

On December 17, 2013, before the beginning of the Court’s scheduled pre-trial

charging conference, the Parties again met and conferred with respect to a mutual resolution.
Over the course of the next two weeks, the Parties ultimately reached agreement on the material
terms of a proposed class action settlement agreement on December 31, 2013. The terms of this
proposed resolution are set forth below.
III.

The Material Provisions Of The Settlement Agreement
A. The Settlement Classes
45.

Initially, the Settlement Agreement (“SA”) defines “Settlement Class Members”

as including three (3) distinct settlement classes including: 1) a “Disclosure Settlement Class; 2)

14
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an “Appeal Rights Disclosure Class” and, 3) a “Pre-Adverse Action Settlement Class”. SA I,
¶1.1. The Disclosure Settlement Class is defined as:
“Disclosure Settlement Class” means all employees or prospective employees of
Defendant or Doable Products, Inc. in the United States who were the subject of a
consumer report that was obtained by Defendant, and for whom applicant files
maintained by Defendant or Doable Products, Inc. evidence that ClosetMaid used
a single form pursuant to 15 U.S.C. § 1681b(b)(2) that contained a Release Of
Rights Provision or for whom the applicant file fails to evidence any form
pursuant to 15 U.S.C. § 1681b(b)(2) from December 19, 2006 through September
30, 2012.
SA I, ¶1.2. The Appeal Rights Disclosure Class is defined as:
“Appeal Rights Disclosure Settlement Class” means employees or prospective
employees of Defendant or Doable Products, Inc. in the United States who were
the subject of a consumer report that was obtained by Defendant, and for whom
applicant files maintained by Defendant or Doable Products, Inc. evidence that
ClosetMaid used two or more forms pursuant to 15 U.S.C. § 1681b(b)(2), at least
one of which contained a Release Of Rights Provision and one of which did not
from December 19, 2006 through September 30, 2012.
SA I, ¶1.3.

The Pre-Adverse Action Settlement Class
“Pre-Adverse Action Settlement Class” means all employees or prospective
employees of Defendant or Doable Products, Inc. in the United States who were
the subject of a consumer report that may have been used by Defendant to make
an adverse employment decision regarding such employee or prospective
employee from December 19, 2006 through September 30, 2012 for whom
Defendant did not provide that applicant a copy of their consumer report at least
five business days before it took such adverse action and a copy of the FCRA
summary of rights at least five business days before it took such adverse action.

46.

These distinct classes were created for purposes of settlement in order to provide

settlement benefits to the various groups based upon the course of proceedings and rulings in this
case.

In the December 2, 2013 ruling on the motions for summary judgment, this Court

recognized that those persons who executed a single FCRA/consent form that contained a release
of rights provision had a valid claim under the Disclosure Provision and as to whom ClosetMaid
15
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had acted willfully as a matter of law. Reardon v. ClosetMaid Corp., 2013 WL 6231606 *11.
The persons having this claim are included in the Disclosure Settlement Class. At the same time,
this Court held that persons who signed two FCRA consent forms, one of which did not contain
the release of rights did not have viable FCRA Disclosure Provision claims. Id at *9.
Nonetheless, these persons would have a right to appeal this determination and obtain a reversal
of this determination were this action to proceed. Accordingly, persons in this group are denoted
the Appeal Rights Disclosure Class. Finally, in the December 2nd ruling, this Court recognized
that a material issue of fact existed as to whether certain persons in the previously certified PreAdverse Action Sub-Class had viable claims under 15 U.S.C. § 1681b(b)(3) for actual, statutory
or punitive damages. Id at *12-15. As explained below, the Settlement Agreement provides
benefits to each of these proposed Settlement Class Member groups in distinct ways.
B. The Proposed Settlement Benefits
(a) Payments to settlement class members
47.

Under the SA, each member of the Disclosure Settlement Class is automatically

entitled to a payment of $400 (SA 7.1.2 and 7.3.1) and each member of the Appeals Rights
Disclosure Class is automatically entitled to a payment of $50. SA 7.1.2 and 7.3.2. In order to
provide these payments, the Settlement Agreement provides for the creation of a Settlement
Fund. SA 7.1.

The initial amount of the Fund is based upon the amounts necessary to make

these automatic payments to these class members. Accordingly, based upon the approximate
number of persons the Parties agree are in both the Disclosure Settlement Class and the Appeals
Rights Disclosure Class, combined, the amount of the Fund, as initially deposited, was
approximately $ 632, 000.
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48.

Each Pre-Adverse Action Settlement Class member is also eligible to be paid

Four Hundred dollars ($400.00), but must first affirmatively state in writing through a notice and
claims process administered by the Class Action Settlement Administrator that they are electing
to participate in this settlement in lieu of retaining any claim based on 15 U.S.C. § 1681b(b)(3)
or similar state or federal statutes or laws. SA 7.2.2.1 Those Pre-Adverse Action Settlement
Class members who make this election will be deemed “Claiming Pre-Adverse Action
Settlement Class Members.” A copy of the form of the Pre-Adverse Action Settlement Class
claim form is attached to the notice to be directed to this group which is SA Exhibit C .
49.

If a Pre-Adverse Action Settlement Class Member elects not to or fails to submit a

claim form and is not provided a payment by the Settlement Administrator, such class member’s
Pre-Adverse Action claim shall not be subject to the Release Provisions of the SA and any such
class member shall continue to have the right to pursue any individual claims for any asserted
violations of the Pre-Adverse Action provision to the extent provided by law. SA 7.2.2.3.
However, any such Pre-Adverse Action Settlement Class Member who elects not to or fails to
submit a claim form and is not provided a payment by the Settlement Administrator is prohibited
by the SA from acting as a class representative in an action pursuing the claim under the PreAdverse Action provision. SA 7.2.2.4.
50.

Once it is determined how many Claiming Pre-Adverse Action Settlement Class

members there are, ClosetMaid will then make a supplemental funding. SA 7.2.2.5.
(b) Costs of notice
51.

The Parties have estimated that Notice and Administration Expenses will be less

than Thirty thousand dollars ($30,000.00), in addition to any expense incurred in creating the
17

Case 2:08-cv-01730-MRH Document 213 Filed 06/02/14 Page 22 of 29

Settlement Class list. SA 8.3.1. The Parties have agreed that the Defendant shall pay this amount
of Notice and Administration Expenses without objection. If the amount exceeds $30,000 and
the Parties cannot otherwise agree, Settlement Class Counsel may move for recovery of the
additional amount as part of their Petition For Attorneys’ Fees and Costs, to the extent that they
are not recoverable from undistributed funds at the end of the settlement process pursuant to
Subsection 7.3.6. Id. The cost of notice and settlement administration are properly considered
part of the value of a settlement. See, e.g., Staton v. Boeing, 327 F.3d 928, 975 (9th Cir. 2003).
(c) Attorneys’ Fees And Costs
52.

ClosetMaid has agreed to separately pay Plaintiffs’ Counsel their reasonable

attorneys’ fees, costs and expenses subject to court approval. SA Section 8. Under Section 8,
ClosetMaid had retained the right to object to Plaintiffs’ Counsel’s claimed fees. This payment
will not reduce or affect the monetary claim of each class member and thehe settlement is not
contingent on Court approval of these payments. As further detailed below, Plaintiffs and
ClosetMaid have reached an agreement, after mediation, that ClosetMaid will not pay more than
$950,000 in attorneys’ fees and costs.
(d) Class Notice
53.

The Notices sent to each individual Class member, true and correct copies of which

were attached to the Settlement Agreement as Exhibits A, B and C, were sufficient to inform Class
members regarding: (a) the formation of the Class; (b) the Class definition; (c) the terms of the
proposed settlement; (d) the proposed request for an award of attorneys' fees and expenses to
counsel; (e) the proposed individual settlement to the Representative Plaintiff; (f) Class members’ right
to opt out of the Class and thereby not participate in the proposed settlement; (g) Class members'
18
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right to object to the proposed settlement; (h) the time and date of the Final Approval Hearing; and, (i)
Class members' right to appear at the Final Approval Hearing in favor of or in opposition to the
proposed settlement. The Notice is clear in content and provides Class members with sufficient
information to make an intelligent decision as to whether to remain in the Class, opt out of the Class,
or object to any aspect of the proposed settlement.
(e) Class Action Fairness Act Notice
54.

ClosetMaid caused notice of the proposed settlement to be served under the Class

Action Fairness Act of 2005 (“CAFA”). 28 U.S.C. § 1715. The CAFA Notice was sent via
overnight courier to the Attorney General of the United States and to the attorneys general of all
states and the District of Columbia. Pursuant to the statute, the CAFA Notice was sent within
10 days after the filing of the Settlement Agreement with the Court.
(f) Class Representative Service Awards
55.

Ms. Reardon, Ms. Beckinger, and Mr. Rains will apply for an incentive award of

$10,000, $1,000, and $1,000 respectively, as the Class Representatives to compensate them
appropriately for efforts in prosecuting this case including retaining counsel, assisting in
discovery, and keeping abreast of the litigation. The awards are subject to court approval.
ClosetMaid agrees that the named Plaintiffs are entitled to the incentive awards pursuant to § 8.2
of the Settlement Agreement.
C. The Preliminary Approval And Reaction Of The Class After Class Notice
56.

On March 7, 2014 individual notice approved by this Court was mailed to persons

who were identified by ClosetMaids records as being members of the identified classes. See
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Affidavit of Risa Neiman of McGladrey LLP which is being filed separately. As of May 28, 2014,
no person has filed objections. Nieman Affidavit at para. 16. As of May 22, 2014, 22 persons have
excluded themselves. Affidavit Of Nieman at para. 12.
57.

With respect to the Pre-Adverse Action class members, 66 notices of class action

settlement were mailed to them on March 7, 2014. Affidavit of Neiman at para. 6-7. Thereafter, in
April 2014, McGladrey LLP searched for and contacted 52 of these persons who had not yet filed a
claim form. As of May 22, 2014, 27 claim forms of Pre-Adverse Action class members have been
submitted. Affidavit Of Nieman at para. 17-18.
IV.

My Judgment That The Settlement Satisfies The Standards Of Fairness,
Reasonableness And Adequacy
58.

Based upon my background and experience in consumer class action litigation, it

is my belief that the Settlement would satisfy the requirement that a class action settlement be
fair, reasonable and adequate.
59.

The proposed settlement was reached at a point in the litigation where the Parties

have a clear understanding of the factual basis for the claims and defenses. This class action
involved discovery including both class and merits discovery. Thousands of documents were
produced and reviewed by the Parties.
60.

In my judgment, the Class Plaintiffs face risks that a jury would award less than

that provided by this settlement. The Class Plaintiffs face a risk that the Third Circuit Court of
Appeals could overturn any verdict obtained at trial and reverse the legal rulings made by this
Court.
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61.

The maximum amount of statutory damages a class member could recover would

be $1000. A class member might also recover a punitive damage award at trial. The settlement,
nonetheless, provides an assured return of an amount that a jury could reasonably award. The
settlement therefore provides relief well within the range of relief that could be obtained at trial.
62.

In my judgment, future proceedings would take a long time and would be costly.

Future proceedings would include, a trial on the merits, possibly additional objections to class
certification and, given the novel legal issues presented, an appeal to the Third Circuit Court Of
Appeals.
63.

Given the legal and factual difficulties going forward and the fact that the

settlement provides much of the relief that could be obtained at trial it is my opinion that the
settlement is fair, reasonable and adequate.
V.

Attorney Fees And Costs Agreement Pursuant To Mediation and The Application
For An Award of Attorneys’ Fees and Reimbursement Of Expenses
64.

The Settlement Agreement preliminary approved by this Court on February 7,

2014 provides a procedure for the Parties to seek to agree on the amount of attorneys’ fees and
costs in Section VIII. On May 9, 2014, this Court granted the Parties’ Stipulated Motion to
revise this procedure in order to utilize private mediation as a mechanism to seek to agree on an
amount of attorneys’ fees and costs for purposes of Section 8 of the SA. ECF 206.
65.

Accordingly, the Parties conducted a mediation on May 5, 2014 with the

assistance of mediator Carole Katz. With respect to establishing the reasonable amount of
attorneys’ fees and costs, Paragraph 8.1.3(b) of the SA contained the following provision:
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(b.)
If Settlement Class Counsel does not accept that amount and the Parties
are not otherwise able to reach agreement as to an appropriate fee and cost award,
within Sixty (60) days of entry of the Order Preliminarily Approving the
Settlement, Settlement Class Counsel will file a Motion for Award of Attorneys
Fees and Litigation Costs which may include (i.) Declarations of Class Counsel in
support of the Motion (ii.) monthly time summaries for each billing law firm
sufficient to describe the categories and nature of work performed, and by whom,
for each month; (iii.) an estimate of additional time remaining to completion of
the case; (iv.) evidence to support and by which to determine the billable rate for
all billed attorneys and paralegals; (iv.) full detail of all litigation costs or
expenses incurred; and (v.) a brief in support of the Motion. Settlement Class
Counsel and the Defendant may attempt to reach any appropriate stipulations in
lieu of such evidence.
66.

In connection with this mediation, Plaintiffs’ Counsel provided Defendant most of

the detailed information that would have to be submitted pursuant to Paragraph 8.1.3(b) failing
an agreement including monthly time summaries of the time expended in this action. See Exhibit
A attached consisting of true and correct time summaries of Plaintiffs’ Counsel. The Plaintiffs
also submitted an expert report of Abraham Reich, Esq., the Co-Chair of Fox Rothschild as to
the reasonable hourly rates of consumer class action attorneys in the Pittsburgh legal community
generally and with respect to the applicable rate for James Pietz, specifically. See Exhibit B
attached.
67.

After providing this information and a full day of mediation, Mediator Katz made

a mediator’s recommendation that $950,000 would be the amount of reasonable attorneys’ fees
and costs to paid pursuant to Section VIII of the SA, subject the approval of this Court. The
Parties accepted the Mediator’s recommendation and reached agreement on a Memorandum of
Understanding that was submitted to the Court. ECF 207.
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68.

Accordingly, the Plaintiffs request a total award of $ 950,000 in attorneys’ fees

and expenses. Plaintiffs’ Motion For and Memorandum In Support of Approval Of Attorneys’
Fees and Costs is submitted contemporaneously with this Declaration.
A. Lodestar Information
69.

The total lodestar time of Pietz Law Office, Consumer Litigation Associates, and

Consumer And Employee Rights Law Firm is set forth on the Chart attached hereto as Exhibit C.
The total lodestar of Class Counsel as of March 25, 2014 was $1,142,850. Exhibit C. As
previously described, the monthly time summaries describing this expenditure of attorney and
paralegal time are attached as Exhibit A.
B. Counsels’ Rates
70.

Plaintiffs Counsel’s lodestar attorneys’ fees are primarily based upon an hourly

rate of $ 500. Exhibit C. I am one of the attorneys’ principally responsible for the prosecution of
the action. Abraham Reich, Esq., the Co Chair of Fox Rothschild has provided a report as to my
reasonable hourly rates. Exhibit B hereto. The report concludes that my rate of $500 is well
within the range of rates prevailing in the community for similar services by lawyers of
reasonably comparable skill, experience, and reputation. This rate is further supported by the
following evidence demonstrating my historical rate since practicing in consumer class litigation
in the Pittsburgh legal market. Exhibit D, Declaration of Michael P. Malakoff submitted in
Vincent v. Wolpoff & Abramson, 08-423 (W.D.Pa. 2008); Exhibit E, Consent Order Approving
and Adopting The Report of Mediator with Arbitrator’s Award As to Attorneys’ Fees and Costs
in Vincent v. Wolpoff & Abramson; Exhibit F, Declaration of Ellen Doyle, Esq. submitted in
Choike v. Slippery Rock, 06-622( W.D. Pa. ) in 2007; Exhibit G Foss v. County of Allegheny, 848
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F. Supp. 2d 547 (W.D. Pa. 2012)(approving public interest attorney fee rates of $500 and $475);
Exhibit H Dover v. Shoe Show, Inc. 12-cv-694 –CB-MPK (W.D.Pa. 2014), Dover counsel
affidavit demonstrating principal plaintiffs counsel hourly rate of $500 and Exhibit I, Dover v.
Shoe Show, Inc. 12-cv-694 –CB-MPK (W.D.Pa. 2014) court order approving plaintiff counsels’
fees as reasonable.
71.

Under the “forum rate rule”, Plaintiffs have applied this $500 rate to Mr. Bennett

and Mr. North, although courts have awarded them comparatively higher rates in their home
districts. See Declaration of Len Bennett that is being filed contemporaneously.
72.

Rates awarded in class action cases within the Western District of Pennsylvania

and elsewhere in the Commonwealth confirm that Plaintiffs’ counsel’s rates are reasonable. Cf.
Martin v. Foster-Wheeler Energy, 2008 WL 906472 (M.D.Pa. 2008)(range of $550 for partner to
$335 for associate)
C. The Time Expended By Plaintiffs’ Counsel
73.

Taken together, Plaintiff Counsel have expended 2616 of compensable attorney

and paralegal hours in the prosecution of this action over a period of 5 ½ years. See Exhibit C
Chart of Claimed Time as of May 2014. The expenditure of this time is explained by the
description of activities set forth in the monthly time summaries. Exhibit A
74.
ClosetMaid.

The expenditure of this time was necessitated by the defense strategy of
The monthly time summaries provide a description of the tasks that were

necessarily performed by Plaintiffs’ Counsel through each of the 7 phases of this litigation that
are described above. Additionally, the monthly time summaries provide an activity-specific
breakdown of the time expended by each attorney. See e.g. Top Tobacco, L.P. v. N. Atl.
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Operating Co., Inc., 06 C 950, 2007 WL 1149220 (N.D. Ill. Apr. 17, 2007)(recommending that
attorney time be submitted and organized by activities performed rather than on a day by day
basis) citing In re Cont'l Illinois Sec. Litig., 572 F. Supp. 931, 934 (N.D. Ill. 1983).
D.

The Costs And Expenses

75.

The itemized costs and expenses incurred by each Plaintiffs Counsel are listed on

Exhibit J hereto. The total is $43,234.33. The first page of Exhibit J includes a chart indicating
the total expenses incurred and the total expenses incurred by firm. The pages following this
chart indicate the itemized expenses. Not included as part of the itemized list are expert fees
paid in the amount of $8339 incurred in connection with the attorneys’ fees mediation by Pietz
Law Office. Nor does this list include travel or other expenses related to the June 12, 2014
hearing on final approval.
I declare under penalty of perjury that the foregoing is true and accurate.
Executed this 2nd day of June, 2014.
By _/s/ James M. Pietz
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA
PITTSBURGH DIVISION
R. CATHY REARDON,
For herself and on behalf of all
similarly situated individuals.
Plaintiff,
v.

CIVIL ACTION NO.: 2:08cv1730

CLOSETMAID CORPORATION, et al
Defendants.
TIME FOR LEGAL SERVICES RENDERED
November 2008
Initial conference with Cathy Reardon regarding her possible claim against ClosetMaid and
Emerson for failure to provide proper FCRA pre-adverse action notice; draft memorandum to
file; review documents provided by client; Research Emerson and ClosetMaid on the internet
and with the State Corporation Commission for service of process purposes; Confer with Mr.
Bennett about proposed case and obtain from him the name of an attorney to serve as local
counsel on the case, and draft memorandum to file; Draft proposed Complaint and assemble
relevant exhibits.
6.0 hours
December 2008
Initial conference with Mr. Pietz and forward Complaint and other documents to him for his
review and consideration; draft memorandum to file; review of additional documents provided
by client; finalize and file Complaint.
2.0 hours
January 2009
Exchange of emails between co-counsel and opposing counsel regarding whether Emerson was a
proper Defendant and stipulation for extension to answer; assist Mr. Pietz in drafting a letter to
opposing counsel regarding same; conduct legal research regarding statute of limitations and
proper parties; memorandum to Jim Pietz and Len Bennett regarding same along with discovery
questions; review of documents supporting the link between Emerson and CM.
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2.0 hours
February 2009
Receipt and review of Defendants’ Answer and Affirmative Defenses; confer with Mr. Pietz and
Mr. Bennett about same; receipt and review of e-mail from Jim Pietz regarding procedure and
forms for filing Pro Hac Vice; Receipt and review of Scheduling Order and record dates in
calendar; Continue discussions and email exchange regarding whether Emerson is a proper
Defendant in the case.
3.25 hours
March 2009
Prepare Pro Hac Vice materials and submit to Court; Conferences with Mr. Pietz in preparation
of Rule 26(f) report of the parties; emails with opposing counsel regarding same; Prepare and
participate in conference call with co-counsel and opposing counsel regarding various issues.
2.25 hours
April 2009
Prepare for and participate in status conference by telephone after telephone conferences with
Mr. Pietz and Mr. Bennett; receipt and review of Minute Entry for status conference; Confer
with Mr. Pietz about new causes of action identified by him based on defective disclosure, and
participate in drafting a First Amended Complaint; prepare legal memorandum regarding
efficacy of six month truncated statute of limitation contained in ClosetMaid application
materials; begin legal memorandum regarding statute of limitations issue; Receipt and review of
initial Case Management Order; Stipulation and Order referring case to early neutral evaluation;
Conference with Mr. Pietz in preparation of Motion to Compel Production of Documents and to
Strike Objections pursuant to FRCP 37; draft, revise and finalize Plaintiff’s Initial Disclosures,
including conference with Ms. Reardon; multiple e-mails exchanges between Jim Pietz regarding
same; Review of documents provided by Defendants.
12.25 hours
May 2009
Travel to and from Pittsburgh and participate in mediation with Kenneth J. Benson.
12.0 hours travel
10.0 hours mediation preparation, mediation and confer with Mr. Pietz.
Receipt and review of Answer and Affirmative Defenses to Amended Complaint; draft, revise
and finalize Interrogatories and Request for Production of Documents to Emerson and
ClosetMaid; Receipt and review of Defendants’ Rule 26(a) Initial Disclosures, including
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numerous forms and Emerson’s name and logo which relate to the application of Ms. Reardon
and to applicants generally outside of California; Continue review of documents provided by
Defendants.
6.5 hours
June 2009
Finalize first set of Interrogatories and Request for Production of Documents to Emerson and
ClosetMaid; e-mail exchanges with Jim Pietz regarding stipulation of confidentiality as to certain
discovery; draft notice of Emerson deposition; Confer with Mr. Pietz about Emerson’s place in
the case, whether Ms. Reardon has standing to pursue Emerson and related issues and motions
for extension of time to complete discovery; draft, revise and finalize second set of
Interrogatories and Request for Production of Documents to Emerson; Continue review of
documents provided by Defendants.
7.0 hours
July 2009
Receipt and review of Defendants’ Objections, Answers and Responses to Plaintiff’s First Set of
Interrogatories and Request for Production of Documents, including employee handbook (98
pages), relevant articles of incorporation, organizational chart, employee manual, application
materials and related items; Confer with opposing counsel to try and resolve discovery disputes;
receipt and review opposing counsel’s July 31, 2009 letter concerning our discovery dispute to
followup on our discussions; draft, revise and finalize Plaintiff’s 2nd Set of Interrogatories and
Request for Production of Documents to Defendants; review of Defendants’ 1st Set of
Interrogatories and Request for Production of Documents to Plaintiff.; multiple e-mail exchanges
with Jim Pietz regarding CM’s discovery responses; Continue review of documents provided by
Defendants; draft summary of similar type of cases handled by Bennett/North.
7.0 hours
August 2009
Assist in preparation of Motion to Compel after telephone conference with Mr. Pietz; internet
search regarding relationship between ClosetMaid and Emerson; Receipt and review of
ClosetMaid’s supplemental Answers and Responses to Plaintiff’s first set of Interrogatories and
Request for Production of Documents; confer with Mr. Pietz about discovery responses and
assist in preparation of his letter to opposing counsel. Prepare Notices of Deposition and
Amended Notices of 30(b)(6) Deposition of ClosetMaid Corporation; memorandum to paralegal
to schedule flight/hotel arrangements to Pittsburgh, PA for depositions.
2.0 hours
Prepare for, travel to and from Pittsburg, PA to attend and participate in depositions.
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12.0 hours travel
10.0 hours deposition preparation and depositions
September 2009
Receipt and review of chart dated August 14, 2009 purporting to list potential class members,
and divide them into various categories; analyze spreadsheet and confer with Mr. Pietz and Mr.
Bennett regarding same; participate in drafting proposed Stipulation to Dismiss Without
Prejudice and Toll Statute of Limitations regarding Emerson Electric; confer with Mr. Pietz
regarding same; participate in status conference on 9/2 via telephone.
3.5 hours
October 2009
Consult with Jim Pietz regarding stipulation and notice of dismissal as to Emerson; prepare for
and participate in status conference with Judge Lancaster after conference with Mr. Pietz; memo
to file regarding CM/Emerson connection; receipt and review of Case Management Order.
1.0 hour
November 2009
Telephone conferences regarding outstanding discovery responses; followup with November 23rd
e-mail; continue telephone calls and emails regarding unanswered discovery.
1.0 hours
December 2009
Continue telephone calls and emails regarding unanswered discovery.
1.0 hour
January 2010
Draft memo to Jim Pietz and Len Bennett regarding various legal issues; conduct legal research
on Chakejian v. Equifax and Perry v. Fleet Boston Financial Corp.
2 hours
February 2010
Begin review of approximately 5000 documents submitted by ClosetMaid; organize and
categorize same; receipt and review of e-mail from Jim Pietz attaching California CM forms that
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do not comply with the FCRA; conduct legal research on Gillespie v. Equifax; telephone
conference with opposing counsel regarding discovery; memo re: telephone conference with
opposing counsel re: discovery.
4.0 hours
Assist attorney in organizing and categorizing documents received by ClosetMaid.
7.0 (paralegal) hours
March 2010
Draft memo regarding review of documents received from defendant; conduct legal research on
Kelcher v. Sycamor Manor Health Center; receipt and review of disposition codes e-mailed by
opposing counsel; memo to Jim Pietz re: discovery needed from Defendant.
1.0 hour
April 2010
Prepare for and participate in telephone status conference regarding discovery with Judge
Lancaster after conference with Mr. Pietz.
1.5 hours
June 2010
Drafted proposed agenda for conference call including depositions, discovery responses and
motion for class certification; participate in conference call with Jim Pietz and opposing counsel.
1.5 hours
July 2010
Obtain pleadings in the Kelchner v. Sycamore Manor Health Center case from Williamsport, PA,
including Plaintiff’s reply brief in support of motion for class action certification and related
materials (Defendant’s opposition, Plaintiff’s reply brief, Memorandum and Order) in order to
begin preparation of Plaintiff’s Brief in Support of Class Action Certification; begin drafting
Motion for Class Certification and Brief in Support utilizing a draft prepared by Mr. Pietz in
another case; assist Jim Pietz in preparing the 30(b)(6) deposition notice of CM’s corporate
representative; prepare for the deposition of CM’s corporate representative that had to be
continued; receipt and review of e-mail from opposing counsel regarding Chino examplars; assist
Jim Pietz in drafting a stipulation for the deposition and the deposition notice pursuant to the
Federal Rules; memorandum to the file regarding the telephonic deposition of Cathy Beal, the
corporate representative of CM.
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8.0 hours
Prepare for and participate in telephone deposition of in-house counsel for Emerson.
10.0 hours deposition preparation and depositions
August 2010
Continue preparation of brief in support of Motion for Class Certification, including conferences
with Mr. Pietz and Mr. Bennett; memorandum to file re: summary of Cathy Beal’s deposition;
extensive memo to file re: 1681b(b)(3)(a) duties.
5.0 hours
September 2010
Continue preparation of Motion for Class Certification, including conferences with Mr. Pietz and
Mr. Bennett; memo to Jim Pietz re: defendant’s discovery responses; draft, revise and finalize
Declaration; draft memo on items that need to be completed on file.
3.0 hours
November 2010
Receipt and review of Defendants’ opposition to Motion for Class Certification; confer with Mr.
Pietz and Mr. Bennett; receipt and review of multiple e-mails regarding redacting personal
identifiers in the Appendix; begin work on reply memorandum and amended motion to certify
class; confer with Mr. Pietz.
5.0 hours
December 2010
Begin preparation for hearing on Motion for Class Certification, including conferring with Mr.
Pietz and Mr. Bennett.
3.0 hours
January 2011
Travel to and participate in hearing on Motion for Class Certification and amended motion to
certify class.
12.0 hours travel
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3.0 hours preparation
1.0 hour hearing
1.0 post hearing conference with co-counsel
April 2011
Receipt and review of memorandum and order granting motion for class certification; confer
with Mr. Pietz and Mr. Bennett regarding same; multiple e-mail exchanges regarding same.
1.0 hour
May 2011
Confer with Mr. Pietz about notice plan and form of class notice; review of materials on class
notice from Len Bennett and Jim Pietz; Receipt and review of Defendants’ motion for leave to
file response to Plaintiff’s proposed plan and form of class action notice; confer with Mr. Pietz
regarding same, especially regarding the time period covered by the class.
2.0 hours
June 2011
Confer with Jim Pietz about the need to clarify class definition and to file a motion regarding
same; begin drafting Motion to Clarify.
2 hours
July 2011
Continue to work with Jim Pietz on Motion to Clarify and file same; receipt and review of
Defendants’ objections to Plaintiff’s proposed plan and form of notice and confer with Mr. Pietz
about response and opposition by Plaintiff; draft Plaintiffs’ Response to CM’s Objections to
Plaintiffs’ Proposed Plan and Form of Notice; draft Response in Opposition to Motion to Clarify.
2.0 hours
September 2011
Receipt and review of memorandum and order grating in part and denying in part motion to
clarify class definition; confer with Mr. Pietz about Plaintiff’s proposed plan and form of class
notice; draft, revise and finalize Notice of Plaintiffs’ Proposed Plan and Form of Class Action
Notice.
2.5 hours
January 2012
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Receipt and review of order approving notice of proposed plan and form of class notice; confer
with Mr. Pietz and Mr. Bennett regarding same.
1.0 hour
February 2012
Correspondence and conferences with Mr. Pietz regarding document production to comport with
new class time period; Confer with Mr. Pietz about need to modify deadlines for issuing notice
to class in light of the failure to produce the documents as ordered by Defendants.
1.5 hours
March 2012
Receipt and initial review of first 1,500 pages of 30,000 pages (6,000+ personnel files) produced
from Defendants and draft memorandum for paralegal assigned to review the remaining 29,000+
pages; draft memorandum regarding mediation; receipt and review of Defendant’s 2nd Set of
Interrogatories and Request for Production of Documents to Plaintiff.
4.0 hours
Prepare for, travel to and from Pittsburg, PA to attend and participate in mediation.
12.0 hours travel
10.0 hours preparation for and attendance at mediation
Paralegal review and creation of spreadsheet regarding 30,000 plus documents produced.
41.0 (paralegal) hours

June 2012
Extensive e-mail to Len Bennett re: disclosure class and a pre-adverse action sub class.
2 hours
July 2012
Paralegal review and creation of spreadsheet regarding documents produced by Defendant.
21.5 (paralegal) hours
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October 2012
Draft extensive memo to Jim Pietz and Len Bennett regarding mediation; draft extensive memo
to paralegal regarding file organization.
3 hours
November 2012
Telephone conference with Jim Pietz regarding preparing a letter to opposing counsel about the
March 2012 mediation and the plaintiffs’ revised proposed framework for resolution; e-mail
exchanges with Jim Pietz regarding same; prepare for status conference hearing that was
postponed to January.
2 hours
January 2013
Review of Plaintiff’s 1st Set of Interrogatories and Request for Production of Documents to
Defendant pursuant to the Court’s January 11th Order; draft Notice of Depositions of Boring and
Price; receipt and review of Case Management Order.
2 hours
Prepare for, travel to and from Pittsburg, PA to attend and participate in status conference.
12.0 hours travel
16.0 hours preparation and attendance at status conference and post conference meeting with cocounsel.
February 2013
Confer with Jim Pietz regarding motion to deny reconsideration of class certification order and
brief in support and receipt and review of order denying reconsideration.
1.0 hour
March 2013
Receipt and review of multiple e-mails exchanges between counsels of record to schedule
depositions of Ms. Boring for April 2nd and Ms. Price for April 3rd; receipt and review of e-mail
from Jim Pietz attaching multiple legal cases for my review that appear to be in our favor of the
summary judgment and class certification; review of those cases; confer with Jim Pietz regarding
Motion for Sanctions.
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1 hour
May 2013
Draft, revise, finalize and e-mail Declaration to Jim Pietz; review of Boring, Price and Beal
depositions to double check citations for summary judgment; multiple telephone conferences and
e-mail exchanges with Jim Pietz regarding same; draft, revise and finalize extensive e-mail to
Jim Pietz regarding notes/findings on my review of the deposition citations for the partial
summary judgment; review of documents received by Jim Pietz to double check for accuracy on
the summary judgment and the concise statement of facts; assist in drafting of concise statement
of material facts and collecting documents for appendix; receipt and review of Defendant’s
Motion for Summary Judgment, exhibits, Motion to Decertify Class and brief in support.
9 hours
Review documents received by Defendant labeled Exhibit A which contains a list of names;
begin to review the documents provided by the Defendant to separate the documents with the
names of the persons listed on Exhibit A; index those documents alphabetical in binders.
6 (paralegal) hours
June 2013
Telephone conferences and e-mails with Jim Pietz regarding reviewing documents to separate
sub-class members; memo to paralegal regarding same; confer with Jim Pietz and draft portions
of brief in opposition to defendant’s motion for summary judgment, responsive concise
statement of material facts and supplemental appendix; confer with Jim Pietz and assist in
drafting brief in opposition to motion to decertify; receipt and review of response in opposition
to motion for partial summary judgment filed by defendant and reply to concise statement of
material fact and supplemental statement of undisputed facts plus supplemental appendix; confer
with Jim Pietz and assist in drafting motion to strike the declaration of Boring, Hernandez-Opio
and Dameron and brief in support.
8 hours
Continue review of documents provided by defendants to separate sub-class members.
3 (paralegal )hours
July 2013
Telephone conferences and e-mails with Jim Pietz regarding reviewing documents to separate
sub-class members; memo to paralegal regarding same; review response in opposition to class
plaintiff’s motion to strike declarations filed by ClosetMaid; receipt and review of scheduling
order setting July 19th for argument of pending motions; receipt and review of reply
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memorandum regarding motion to decertify, memorandum in support of summary judgment,
second supplemental appendix, concise statement of material facts and second supplemental
concise statement of material facts; receipt and review of concise statement of material facts filed
by ClosetMaid; confer with Jim Pietz and assist in drafting reply memorandum in support of
motion for partial summary judgment; confer with Jim Pietz after his participation in lengthy
hearing on various motions.
4 hours
Continue reviewing documents provided by defendants to separate sub-class members.
7 (paralegal) hours
August 2013
Confer with Jim Pietz regarding supplemental memorandum of record of evidence produced by
ClosetMaid regarding process of hiring and not hiring applicants for employment and
supplementary memorandum to be filed by plaintiff regarding defendant’s motion to decertify
sub-class; receipt and review of transcript of hearing and order referring case to mediation;
confer with Jim Pietz regarding mediation and sub-class personnel files.
3.5 hours
Review, segregate and organize ClosetMaid’s sub-class personnel files looking specifically for
short/long disclosure form.
8.0 (paralegal) hours
September 2013
E-mails to/from Jim Pietz regarding locating a new potential class representative; telephone
conferences with Jim Pietz regarding the disclosures and pre-adverse action issues. E-mails
to/from Jim Pietz re: mediation and begin preparing for same; review of Motion/Order to Extend
Time for Certain Dates in Case Management Order t Accommodate Mediation; re-review subclass personnel files and, specifically, the background reports; Memorandum to paralegal with
instructions to segregate and organize the ClosetMaid sub-class personnel files for copying
purposes. Telephone conferences with Jim Pietz regarding settlement proposal to Defendant.
3.0 hours
Continue to review, segregate and organize ClosetMaid’s sub-class personnel files looking
specifically for short/long disclosure form.
6.0 (paralegal) hours
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October 2013
Review file of proposed new class plaintiff, Will Rains; e-mails to/from Jim Pietz and Len
Bennett regarding Plaintiffs’ Pre-trial Statement; review of same; review of Motion for Summary
Judgment regarding commonality problem about proof that an adverse action was taken in the
first place and telephone conference with Jim Pietz regarding same; telephone conferences with
Len Bennett regarding transferring my files to his office for use at trial; e-mail my entire
computer file to Len Bennett’s paralegal, Vicki Ward.
2.0 hours

208.5 Hours (attorney time)
99.50 Hours (paralegal time)
60.0 Hours (travel time) - (5 trips to/from Pittsburgh, PA @ 12 hours per trip)
Costs advanced ...............................................................................................................$15,106.73

Case 2:08-cv-01730-MRH Document 213-1 Filed 06/02/14 Page 14 of 33

	
  

	
  	
  
	
  
December	
  2008	
  

January	
  2009	
  

February	
  2009	
  

March	
  2009	
  

April	
  2009	
  

May	
  2009	
  

June	
  2009	
  

July	
  2009	
  

Pietz	
  Law	
  Office	
  	
  
429	
  Forbes	
  Ave,	
  Suite	
  1710	
  
Pittsburgh,	
  Pa.	
  15219	
  	
  
412-‐-‐-‐288-‐-‐-‐4333	
  	
  
	
  	
  
DESCRIPTION	
  	
  
Prepare	
  draft	
  of	
  Complaint;	
  	
  
conferences	
  with	
  co-‐-‐-‐counsel;	
  
contact	
  Ms.	
  Reardon;	
  research	
  on	
  
legal	
  theories	
  
Research	
  on	
  proper	
  parties	
  and	
  	
  
liability	
  of	
  Emerson	
  under	
  FCRA;	
  
draft	
  letter	
  re:	
  Emerson	
  as	
  proper	
  
party;	
  	
  
Draft	
  Motions	
  Pro	
  Hac;	
  research	
  on	
  	
  
tolling	
  agreements;	
  draft	
  of	
  tolling	
  	
  
agreement;	
  Draft	
  of	
  Rule	
  26	
  Report;	
  	
  
conferences	
  with	
  opposing	
  counsel	
  
Research	
  and	
  draft	
  tolling	
  	
  
agreement;	
  draft	
  of	
  CMC	
  and	
  
conferences	
  re	
  CMC;	
  research	
  on	
  
issue	
  of	
  release	
  in	
  employment	
  
documents;	
  prepare	
  Motion	
  Pro	
  
Hac;	
  
Review	
  Reardon	
  documents	
  and	
  	
  
research	
  case	
  law	
  re:	
  possible	
  new	
  	
  
claims	
  under	
  FCRA;	
  draft	
  amended	
  
complaint;	
  court	
  conference;	
  
research	
  on	
  releases	
  in	
  
employment	
  applications;	
  prepare	
  
Rule	
  26	
  disclosures	
  
Preparation	
  for	
  mediation;	
  attend	
  	
  
mediation	
  with	
  K.	
  Benson;	
  meet	
  
with	
  Reardon;	
  draft	
  document	
  and	
  
interrogatory	
  requests	
  to	
  
ClosetMaid	
  and	
  Emerson;	
  	
  
draft	
  30(b)(6)	
  notices;	
  research	
  on	
  	
  
proper	
  parties	
  and	
  standing;	
  
discovery	
  conferences	
  with	
  defense	
  
counsel;	
  draft	
  protective	
  order	
  
Review	
  defendant	
  discovery	
  	
  
responses;	
  review	
  documents	
  
produced;	
  draft	
  discovery	
  letter	
  to	
  
defendants;	
  prepare	
  new	
  discovery	
  
requests	
  re	
  class	
  size;	
  	
  

HOURS	
  
9	
  

9	
  

11.25	
  

24.5	
  

45.5	
  

47	
  

15.25	
  

30.5	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  	
  	
  
Based	
  upon	
  an	
  hourly	
  rate	
  of	
  $	
  500	
  for	
  James	
  M.	
  Pietz	
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August	
  2009

September	
  2009
October	
  2009

November	
  2009

December	
  2009
January	
  2010
February	
  2010
March	
  2010
April	
  2010
May	
  2010
June	
  2010
July	
  2010

August	
  2010
September	
  2010
October	
  2010

Work	
  on	
  setting	
  up	
  depos	
  of	
  
ClosetMaid	
  and	
  Emerson;	
  prepare	
  
responses	
  to	
  discovery;	
  meet	
  with	
  
Reardon;	
  draft	
  discovery	
  letter	
  to	
  
defendants;	
  draft	
  motion	
  to	
  
compel;	
  prepare	
  for	
  and	
  take	
  depo	
  
of	
  ClosetMaid;	
  prepare	
  for	
  status	
  
conference
Conferences	
  with	
  co	
  counsel;	
  
prepare	
  for	
  and	
  attend	
  status;	
  
prepare	
  dismissal	
  of	
  Emerson
Research	
  on	
  liability	
  of	
  beneficiary	
  
of	
  release	
  under	
  FCRA;	
  review	
  and	
  
summarize	
  depos;	
  work	
  on	
  
arranging	
  depo	
  of	
  Reardon
Prepare	
  discovery	
  responses	
  re	
  
Reardon	
  on	
  tax	
  issues;	
  meet	
  with	
  
Reardon	
  re	
  preparation	
  for	
  depo;	
  
attend	
  Reardon	
  depo;
None

52.75

Research	
  on	
  legal	
  argument	
  for	
  
class	
  cert	
  brief
Phone	
  conference	
  with	
  defense	
  
counsel;	
  draft	
  settlement	
  proposal
Prepare	
  for	
  status	
  conference	
  and	
  
review	
  status	
  of	
  discovery	
  re	
  class	
  
cert	
  issues
Research	
  case	
  law	
  re	
  class	
  cert	
  
issues	
  under	
  FCRA
none
Review	
  documents	
  and	
  draft	
  
30(b)(6)	
  notice
Work	
  on	
  30(b)(6)	
  notice	
  of	
  dep;	
  
review	
  documents	
  for	
  purpose	
  of	
  
class	
  cert;	
  research	
  on	
  class	
  issues;	
  
dep	
  by	
  phone	
  of	
  30b6	
  witness
none
Read	
  and	
  summarize	
  depos;	
  draft	
  
and	
  research	
  re	
  class	
  certification	
  
motion	
  and	
  brief
none

2.5

6.25
5.75

10

0

6.5
4.25
2
0
1
13

0
50.5
0
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November	
  2010
December	
  2010

January	
  2011
February	
  2011
March	
  2011
April	
  2011
May	
  2011
June	
  2011

July	
  2011

August	
  2011
September	
  2011
October	
  2011
November	
  2011
December	
  2011
January	
  2012
February	
  2012

March	
  2012

Research	
  and	
  draft	
  reply	
  class	
  cert	
  
motion,	
  brief
Prepare	
  for	
  class	
  certification	
  
hearing;	
  read	
  class	
  certification	
  
record;	
  research	
  on	
  issues	
  raised	
  
by	
  class	
  cert	
  briefs

55.5

Preparation	
  for	
  and	
  attend	
  class	
  
certification	
  hearing;	
  meet	
  with	
  co-‐-‐-‐	
  
counsel
none
none
Review	
  class	
  decision;	
  research	
  on	
  
FJC	
  formats
Draft	
  class	
  notice	
  and	
  plan	
  of	
  
notice;	
  research	
  on	
  standards	
  for	
  
notice
Research	
  statute	
  limitations	
  under	
  
FCRA	
  and	
  class	
  period	
  issue;	
  
review	
  proposed	
  changes	
  by	
  
defendant
Email	
  and	
  phone	
  conference	
  re	
  
objections	
  to	
  notice	
  plan;	
  research	
  
on	
  class	
  definition;	
  draft	
  motion	
  to	
  
clarify	
  class	
  definition
none
Draft	
  revised	
  class	
  notice	
  and	
  plan	
  
of	
  notice
none
none
none

18.25

none
Work	
  on	
  setting	
  up	
  of	
  mediation;	
  
review	
  of	
  class	
  member	
  files	
  to	
  
determine	
  what	
  class	
  discovery	
  is	
  
needed	
  for	
  class	
  notice	
  and	
  merits
Review	
  class	
  member	
  files	
  
delivered	
  by	
  Defendant;	
  work	
  on	
  
issues	
  re	
  class	
  list;	
  draft	
  mediation

0
9.50

21.75

0
0
2.25
13.5
4.5

14.75

0
4.25
0
0
0

20.25
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April	
  2012
May	
  2012
June	
  2012
July	
  2012
August	
  2012
September	
  2012

October	
  2012
November	
  2012

December	
  2012
January	
  2013

February	
  2013

brief	
  ;	
  prepare	
  for	
  and	
  attend	
  
mediation	
  with	
  K.	
  Benson
Work	
  on	
  issues	
  related	
  to	
  class	
  list;	
  
research	
  on	
  class	
  settlements
Review	
  class	
  list	
  issues;	
  seek	
  
company	
  to	
  perform	
  skip	
  trace	
  or	
  
update	
  addresses;
Research	
  data	
  bases	
  re	
  updating	
  
addresses;	
  conference	
  with	
  pi	
  re	
  
updating	
  addresses
Research	
  on	
  parent	
  subsidiary	
  
liability;	
  draft	
  email	
  re	
  strategy	
  to	
  
co	
  counsel
Research	
  on	
  financials	
  of	
  
defendant;	
  research	
  class	
  notice	
  
administrators	
  and	
  seek	
  quotes
Review	
  quotes	
  on	
  notice	
  
administrator;	
  retain	
  administrator	
  
and	
  provide	
  info	
  for	
  notice	
  and	
  
website
Research	
  and	
  read	
  appellate	
  briefs	
  
re	
  Fuges;
Review	
  notes	
  of	
  mediation	
  
settlement	
  positions;	
  conferences	
  
re	
  settlement	
  proposals;	
  draft	
  new	
  
settlement	
  proposal
None

2.75
4
1.5
2.75
1.5
13.5

1.5
8.75

None

Prepare	
  for	
  and	
  attend	
  court	
  status;	
   23
review	
  discovery	
  and	
  identify	
  
witnesses	
  for	
  deposition	
  in	
  merits	
  
discovery;	
  research	
  on	
  need	
  for	
  
requests	
  to	
  admit,	
  create	
  discovery	
  
to	
  do	
  list;	
  draft	
  notices	
  of	
  depos;	
  
draft	
  3d	
  set	
  of	
  document	
  and	
  
requests	
  to	
  produce	
  focused	
  on	
  
willfulness	
  issue;	
  meet	
  with	
  Ms.	
  
Reardon	
  re	
  status;	
  research	
  on	
  
legality	
  of	
  prospective	
  waivers
Draft	
  motion	
  and	
  brief	
  re	
  
26.25
reconsideration	
  of	
  class	
  cert;	
  
prepare	
  for	
  depositions;	
  review	
  
prior	
  depos;	
  arrange	
  travel	
  to	
  Fla.
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March	
  2013

April	
  2013
May	
  2013

June	
  2013

July	
  2013

August	
  2013

September	
  2013
October	
  2013

November	
  2013

Prepare	
  for	
  depos	
  in	
  Fla.;	
  search	
  for	
  
Mary	
  Price;	
  prepare	
  subpoena;	
  
review	
  discovery	
  requests	
  from	
  
Defendant;	
  prepare	
  revised	
  notices	
  
of	
  dep;	
  draft	
  motion	
  to	
  compel	
  
responses;
Travel	
  to	
  Tampa	
  for	
  deps	
  of	
  Boring	
  
and	
  Price;	
  prepare	
  responses	
  to	
  CM	
  
discovery;	
  meet	
  with	
  Reardon;
Read	
  and	
  summarize	
  deps;	
  draft	
  
concise	
  stat	
  material	
  facts;	
  draft	
  
brief	
  supp	
  MSJ;	
  research	
  on	
  
willfulness	
  issue	
  in	
  other	
  cases;	
  
prepare	
  appendix	
  of	
  exhibits	
  for	
  
msj
Draft	
  and	
  research	
  re	
  opposition	
  to	
  
CM	
  MSJ;	
  Draft	
  and	
  research	
  re	
  
opposition	
  Motion	
  To	
  Decertify;	
  
prepare	
  responsive	
  concise	
  
statement	
  of	
  facts;
Draft	
  and	
  research	
  re	
  Reply	
  In	
  
Support	
  Plaintiffs’	
  MSJ;	
  prepare	
  and	
  
appear	
  for	
  arguments	
  on	
  all	
  
pending	
  motions;	
  research	
  and	
  
prepare	
  supplement	
  brief	
  re:	
  decert	
  
motion
Prepare	
  and	
  finalize	
  supplemental	
  
brief	
  re	
  decertification	
  motion;	
  
review	
  class	
  member	
  inquiries	
  re	
  
possible	
  additional	
  class	
  rep;	
  
review	
  class	
  member	
  files
Review	
  class	
  member	
  files	
  and	
  
locate	
  additional	
  class	
  rep;
Prepare	
  mediation	
  submission	
  
brief;	
  attend	
  mediation;	
  draft	
  Pre-‐-‐-‐	
  
Trial	
  Statement;	
  gather	
  documents	
  
for	
  LB	
  office	
  re	
  Trial;
Prepare	
  for	
  and	
  participate	
  in	
  court	
  
phone	
  status	
  conference;	
  prepare	
  
opt	
  out	
  list;	
  finalize	
  Pre-‐-‐-‐Trial	
  
Statement;	
  Review	
  Def	
  Pre-‐-‐-‐Trial	
  
Statement;	
  draft	
  email	
  re:	
  motion	
  in	
  
limine	
  strategies;	
  review	
  motions

40.5

32.25
153.25

187

82.25

10.25

7.25
32.25

13.25
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December	
  2013

January	
  2014

February	
  2014

March	
  2014

TOTALS

and	
  briefs	
  re	
  motions	
  in	
  limine	
  and	
  
obtain	
  filing	
  of	
  same
Review	
  ruling	
  on	
  msj	
  and	
  
104.25
decertification;	
  research	
  and	
  draft	
  
motion	
  to	
  add	
  class	
  reps;	
  locate	
  
new	
  class	
  reps;	
  research	
  on	
  
adequacy,	
  standing,	
  mootness	
  
issues;	
  conferences	
  with	
  defense	
  
counsel	
  re	
  jury	
  instructions,	
  etc.	
  ;	
  
draft	
  2nd	
   Amended	
  Complaint;	
  work	
  
on	
   supplemental	
   notice	
   issues;	
   drat	
  
motion	
  re	
  decertify;	
  prepare	
  for	
  
and	
  attend	
  court	
  conference;	
  
participate	
  in	
  settlement	
  
discussions;	
  draft	
  settlement	
  
agreement;
Research	
  on	
  preliminary	
  approval	
   29.5
standards;	
  finalize	
  settlement,	
  
notice	
  issues;	
  draft	
  preliminary	
  
approval	
  brief	
  and	
  motion;	
  
declaration	
  in	
  support
Prepare	
  for	
  and	
  attend	
  preliminary	
   15.25
approval	
  hearing;	
  prepare	
  revised	
  
settlement	
  agreement	
  and	
  PAA	
  
notice;
11.75
Provide	
  info	
  to	
  settlement	
  
administrator	
  re	
  settlement	
  related	
  
issues;	
  review	
  billing	
  time	
  records	
  
and	
  fee	
  and	
  costs	
  issues;	
  prepare	
  
time	
  records	
  for	
  monthly	
  billing	
  
summaries	
  for	
  purposes	
  of	
  fee	
  and	
  
cost	
  demand;	
  work	
  on	
  settlement	
  
issues.
J.	
  M.	
  PIETZ

1315.75
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May	
  2010

Paralegal	
  Time
Organize	
  files	
  and	
  summarize	
  
depositions

2	
   Based	
  upon	
  a	
  paralegal	
  rate	
  of	
  $	
  150/hour	
  

21
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412-‐-‐-‐288-‐-‐-‐4333	
  
June	
  2010

Organize	
  discovery	
  documents	
  and	
   18
summarize	
  depositions

TOTALS

Amanda	
  Petrelli

39
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA
PITTSBURGH DIVISION
R. CATHY REARDON,
For herself and on behalf of all
similarly situated individuals.
Plaintiff,
v.

CIVIL ACTION NO.: 2:08cv1730

CLOSETMAID CORPORATION, et al
Defendants.
TIME FOR LEGAL SERVICES RENDERED
November 2008
Conference w/Chris North regarding initial case filing; review e-mails CN;review documents;
research ClosetMaid.
1.5 hours
.75 hours

LAB
MJE

December 2008
Conference w/CC regarding filing of complaint in Virginia; e-mails with pietz re: WDPA and
filing complaint; Venue facts; complaint; e-mail north re: pietz and NACA; WestLaw re:
WDPA; review complaint; ECF; re: J. Lancaster.
5.75 hours
.75 hours

LAB
MJE

January 2009
Emails with CC; TC DC and CC; research; receive/read pietz CP memorandum; review
documents regarding Emerson & CM.
4.25 hours

LAB

February 2009
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Received and reviewed Defendant’s Answer and Affirmative Defenses; conference w/CC;
emails from Pietz; review pietz letter to DC re: emerson; review local rules; cs/ w/staff re ecf
registration; Review Schedule Order and diary dates on calendar; review emails between cocounsel and defense counsel.
3.25 hours

LAB

March 2009
PHV; Telephone calls with Pietz and North; Review/edits of Rule 26(f) report; emails with DC
CC; conference call with co-counsel and defense counsel; review tolling agreement.
2.75 hours

LAB

April 2009
Review and calendar dates scheduling order; Review Order re: mediation; review Amended
Complaint; telephone conferences with co-counsel Pietz and North; review memo regarding
SOL in ClosetMaid’s application materials; Conf w/co-counsel re: discovery; review and edit
Plaintiff’s 26a(1)s; multiple emails between co-counsel; review defendant’s documents; discuss
possible new claims with co-counsel.
3.5 hours

LAB

May 2009
TCs CC; e-mails cc;review defendant’s Answer and Affirmative defense to Amended
Complaint; re Interrogatories and Request for Production; review Defendant’s 26(a)(1)s; review
Report of Mediation.
3.75 hours

LAB

June 2009
Review/edit joint Motion for Extension of time to complete discovery; review/finalize first set of
Interrogatories and Request for Production of Documents; e-mail exchanges with Jim Pietz
regarding stipulation of confidentiality as to certain discovery; review/edit deposition notices of
Emerson; review/edit second set of discovery; review protective order; tele conf w/co-counsel
and defense counsel.
2.0 hours
July 2009

LAB
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Review defendant’s Objections and Answers to Plaintiff’s discovery. Review Employee
Handbook and other documents produced; tele conf with defense counsel regarding discovery
disputes; review/finalize second set of discovery; numerous emails between co-counsel; review
Defendant’s first set of discovery; review discovery letter to defendants.
2.0 hours

LAB

August 2009
e-mail w/co-counsel re set depositions of ClosetMaid; review Motion to Compel and Strike
Objections; review Amended 30(b)(6) depo notice for ClosetMaid.
1.5 hours

LAB

September 2009
Tele conference w/co-counsel; tc north re class list; conf.; review dismissal and tolling statute of
limitations regarding Emerson.
1.0 hours

LAB

October 2009
0.0 hours
November 2009
Review/edit discovery responses; emails w/pietz re invoice; bio prepared for Int.
1.0 hours

LAB

December 2009
0.0 hours
January 2010
Review north memo
.5 hours

LAB

February 2010
Emails pietz; review Healthport decision s and tele conf w/cc.
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.75 hours

LAB

March 2010
0.0 hours
June 2010
0.0 hours
July 2010
Review/edit 30(b)(6) notice of deposition; review documents; e-mails cc
1.5 hours

LAB

August 2010
tele conf w/co-counsel.
.5 hours

LAB

September 2010
Review email comment Motion for Class Cert; Review joint stip; review NOAs defense counsel;
research def c; tele conf w/co-counsel; emails w/co-counsel; review memo from Chris North;
review summaries of depos.
8.75 hours
1.25 hours

LAB
MJE

October 2010
0.0 hours
November 2010
Review Brief in Opposition; tele conf w/co-counsel; multiple emails w/co-counsel and defense
counsel re reply memo and amended Motion to Cert; review/finalize Amended Motion for Class
Cert.
3.0 hours

LAB

December 2010
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Tele & email exchanges w/co-counsel; Preparation for Class Cert hearing.
2.25 hours

LAB

January 2011
TCs cc; emails cc; prp hearing; emails re client commun; Travel to PA and attend hearing.
15.5 hours

LAB

February 2011
0.0 hours
March 2011
0.0 hours
April 2011
Review cert decision; email cc re class notice; Research FJC formats; Review order granting
motion for Class Cert; tele conf w/co-counsel.
2.75 hours
.75 hours

LAB
MJE

May 2011
draft/edit Class Notice and Plan of Notice; tele conf w/co-counsel; multiple emails with
co/counsel. Review Defendant’s Motion; Review of Order regarding same.
6.75 hours

LAB

June 2011
Tele conf w/co-counsel regarding class definition; Review Motion for extension of time file
response to Plaintiff’s Proposed plan and form of class action notice; review def plan response;
Review Order granting same; DC emails; Review draft of Plaintiff’s Mot; re joint motion; SOL
emails and research.
2.75 hours
July 2011

LAB
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Review/edit/finalize Motion re: class period; DC and CC Tele conf & emails regarding
objections to notice/plan; Review Defendants’ objections to Plaintiff’s proposed plan and form
of notice; Review/edit Response in Opposition to Objections.
5 hours

LAB

August 2011
0.0 hours
September 2011
Review/edit drafted class notice and plan of notice; Review order granting in part/denying in part
Motion to Clarify; tele conf w/co-counsel.
.5

hours

LAB

October 2011
0.0 hours
November 2011
Emails cc re setting new mediation; tc to DC
1.0 hours

LAB

December 2011
Emails DC CC; TCs DC
1.0 hours

LAB

January 2012
Emails from pietz; Review Order approving notice; tele w/north.
.75 hours

LAB

February 2012
Conf w/co-counsel regarding document production; emails cc and dc.
.75 hours

LAB
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March 2012
Emails cc and dc; tcs cc; preparation file review for mediation; travel; re mediation brief; attend
mediation; Review defendant’s second set of discovery.
15.5 hours

LAB

April 2012
Emails cc; review Report.
.75 hours

LAB

May 2012
Review joint motion; ecf review; tele conf w/co-counsel regarding skip trace; tcs to dc; emails
cc.
1.0 hours

LAB

June 2012
Emails w/co-counsel; emails DC re: settlement; skip trace research;review cert docs; ecf.
1.5 hours
1.0 hours

LAB
MJE

July 2012
review Order ; email re deadlines; email w/co-counsel regarding emerson; class list review.
.75 hours

LAB

August 2012
Email pietz
.25 hours

LAB

September 2012
Email comm. With cc; email review docs from First Class admin; bailey Hughes and cairnes; tc
cc.
5.5 hours

LAB
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October 2012
review memo from North; smith case; emails cc and first class.
.5 hours

LAB

November 2012
Tele conf and email w/co-counsel; Review settl proposal.
1.0 hours

LAB

December 2012
Email from pietz re Fuges; ecf
.5 hours

LAB

January 2013
email from cc; re letter dc
.5 hours

LAB

February 2013
Tel conf w/co-counsel; review Motion & Brief re Recon Class Cert; pietz discovery.
1.5 hours

LAB

March 2013
Review discovery; discovery mot; Review Order regarding same; ecf; review def draft int
responses; review revised notices of depositions; review motion to compel response; email dc cc.
3.25 hours

LAB

April 2013
Review emails re Plt discovery res; re plaintiff discovery res; email re; Judge; review def
declartion.
1.5 hours

LAB
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May 2013
Review Order reassigning case; research judge; tcs pietz; Review Order on Motion Practice;
review pietz sjmem; emails cc; tele conf w/co-counsel; numerous emails w/co-counsel; Review
deposition summaries; re def mot decert.
2.5 hours
1.5 hours

LAB
MJE

June 2013
Review piezt mem; emails cc; tele conf w/co-counsel; doc review.
1.0 hours

LAB

July 2013
Review pietz mem; def docs; ecf; email cc; emails update re: hearing and new reps
.5 hours

LAB

August 2013
TC CC; Review Order re mediation; ECF; emails pietz.
.5 hours

LAB

September 2013
emails w/pietz; review sett proposal.
.5 hours

LAB

October 2013
Review Scheduling Order; Take over all class member files from North office; Review file of
proposed new class plaintiff; review docs from pietz dropbox; collect all exhibits; emails w/cocounsel; Review SJ pleadings; emails cc; emails DC; Review Mediation Brief; mediation; travel;
class member spreadsheet work; draft PT statement; mediation report; emails and research re:
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def appearing without sett auth; draft wd of jury demand; status call; Review documents from
Pietz’ office; tcs cc regarding file transfer documents from C. North.
55.5 hours
12.5 hours
64 hours

LAB
SMR
Paralegals (VW DW DC)

November 2013
Review Response in Opposition to Motion to Withdraw Jury Demand, Review Order denying
Motion to Withdraw; emails cc; review case management order; Review Defendant’s Pre-Trial
statement; emails with counsel; Review Motions and Brief regarding Motion in Limine; Review
Pretrial Order; draft joint pt order; research previous form pt orders WDPA; tcs pietz; emails cc;
emails dc; TCs DC hardy; draft joint Scheduling Order; review def responses redlines; edit pt
order pt statement; emails dc re resetting hearing; deposition reviews; draft Platf PT statement;
def PT statement review; exhibits reviews; emails SR; Conf SR, VW DW; comparison chart pltf
defense exhibits; tcs cc; draft Plaintiff’s Motions in Limine and Briefs in Support; research
statutory damages; westlaw; research previous FCRA jury cases; research MIL in EDPA cases;
class list file manual review spreadsheets.
93.75 hours
25.5 hours
124 hours

LAB
SMR
Paralegals (VW DW DC)

December 2013
Review SJ cert decision; review orders; TCS CC; TCs DC hardy; TC north; email re new rep and
tolling agreement; draft Motion to Extend Deadlines; telephone status conference; Review
Amended Order/Case Management Order; Review and edits Motion to Approve Form of
Supplemental Notice to the Pre-Adverse Action SubClass; research stat damages; research ecf
for previous FCRA jury cases; emails SR and DW/VW;draft jury instructions; emails pietz;
email dick rubin; draft VD; email to hardy re: statutory damages jury instructions; Review/edit
Motion and Brief to Permit Pre-Trial Voir Dire of CM Witnesses as to their Personal
Knowledge; Review Motion to Amend Order to Certify for Immediate Appeal by ClosetMaid;
Status hearing; Review Motion to Withdraw Motion in Limine; Review Order deferring ruling
on Motion for Supplemental Notice; Review Def Proposed Supplemental Notice; Review Order
deferring ruling on Motion for Pretrial Witness Voir Dire; exhibit review; depo digests; Parent
net worth research; Westlaw; Review Orders granting Motion to Withdraw Motion in Limine;
review draft Am Compl; draft supplemental notice; review/edit draft mil responses; draft joint
exh and witness lists; Review Trial Management Order; Review/edit Response in Opposition to
Motion in Limine; third telephone status conference; Review/edit Consent Motion to Withdraw
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Omnibus Motion in Limine to Partially Withdraw Omnibus Motion in Limine as to Paragraph;
Review Response in Opposition to Motion in Limine; Review Proposed Additional Voir Dire;
Review Motion/Brief to Sever Claims; Review Response in Opposition to Remaining Portions of
Omnibus Motion in Limine; Review/edit Joint Exhibit List; Review Brief in Support of
Amended Order; Review/edit Joint Proposed Jury Instructions; Review/edit Joint Proposed
Verdict Form; Review Designation of Deposition Excerpts by Defendants; TCS with hardy re:
decertify subclass; Review Order granting Motion to DeCertify Pre-Adverse Action Sub-Class;
Response in Opposition to Motion to Amend/Correct Order to Certify for Immediate Appeal;
draft verdict forms; draft jury instructions; Prepare exhibits notebooks; preparation hearing;
review exhibits; conf tc pietz; Travel; Final PT hearing and argument; settlement discussions;
TCs def counsel; Review/edit Motion for Leave to File Second Amended Complaint; Review
new Scheduling Order; Review Orders denying Motion in Limine, Order denying Motion to
Allow Pre-Trial Voir Dire, Motion to Approve Supplemental Class Action; Case settlement
negotiations; draft settlement agreement; edit sett agreement redlines; Tcs with McGladrey;
emails for admin estimates; continue spreadsheets; class list reviews.
130.5 hours
17.5 hours
74 hours

LAB
SMR
Paralegals (VW DW DC)

January 2014
Review and edits prelim approval motion memo; draft notices; edits to notices; TCs cc; tcs Dc;
conf VW/DW; conf SR; tc hardy and phil; edits sett agreement; negotiation sett agreement;
Review Order granting Motion; Review/edit Motion for Leave to File an Enlarged Brief in
Support of Motion for Preliminary Approval of Class Settlement; revise notices; emails dc re
notices; draft claims form; LAB declaration; Review/edit Joint Motion for Prelim Approval;
Class list work with Mr. Hardy.
32. 5 hours
11.5 hours
26 hours

LAB
SMR
Paralegals (VW DW DC)

February 2014
Review Order granting Motion for Prelim Approval of Class Action; TCS Pietz re hearing;
emails re hearing; emails hardy; Review Order regarding form of Pre-Adverse Action Class
Notice; Review Consent Motion for Approval of Revise Notice to Pre-Adverse Action Class
Members; Review Order granting same; review class list emails from def;send revised PA order
to barkan; emails from admin barkan;.
25.5 hours
7.5 hours
14 hours

LAB
SMR
Paralegals (VW DW DC)
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March 2014
Emails/tele conf w/cc; tcs emails with McGladrey; Towne Bank emails and TCs; emails DC;
review sett agreement; TCs pietz re: attorneys fee summaries; emails pietz re: fees; emails
francis re: fee issue; timesheet summaries consolidated; review file history; research fee issue;
emails North re North time; review north time summaries; review pietz time summaries; conf SR
and DW re time.
18.5 hours
1.5 hours
6.0 hours

LAB
SMR
Paralegals (VW DW DC)

Total Hours LAB attorney time:
Total Hours MJE attorney time:
Total Hours SMR attorney time:
Total Hours paralegal time:

481.5 hours
6.0 hours
76.0 hours
348.0 hours

Costs advance:

$6,742.92
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2000 Market Street, 20th Floor
Philadelphia, PA 19103-3222
Tel 215.299.2000 Fax 215.299.2150
www.foxrothschild.com

Abraham C. Reich
Direct Dial: (215) 299-2090
Email Address: areich@foxrothschild.com

April 29, 2014
James M. Pietz, Esquire
Pietz Law Office
429 Forbes Avenue
Suite 1710
Pittsburgh, PA 15219
RE:

Billing Rates

Dear Mr. Pietz:
I.

INTRODUCTION

You have asked for my expert opinion with regard to your reasonable hourly billing rates and,
specifically, whether such rates are consistent with the Pittsburgh market for legal services and
the Pennsylvania Rules of Professional Conduct.
II.

QUALIFICATIONS

I am a partner at the law firm of Fox Rothschild LLP (“Fox Rothschild”). I have been at Fox
Rothschild since 1974 as a member of its Litigation Department. I am currently Co-Chair of Fox
Rothschild. For five years prior to becoming Co-Chair, I was the Managing Partner of the
Philadelphia office. I have been a member of the management group at the Firm since 1985. I
was the founding member of Fox Rothschild’s Professional Responsibility Committee (in 1988)
and served as Chair of the Committee for eight years.
As part of the management of my Firm over the past 30 years, I have participated in the review
and analysis of the hourly rates that we charge for our lawyers, including those lawyers in our
Pittsburgh office. This review is completed at least once a year and involves a review and
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analysis of the markets in which we participate to ensure that we set competitive rates and that
the rates we charge are consistent with the Rules of Professional Conduct.
The process of setting hourly billable rates encompasses a number of steps. Initially, the Firm
obtains public data of national, regional and local law firms’ hourly billing rates. In addition,
Firm management often speaks with consultants with expertise in this area to ensure the Firm’s
rates are within the range of its competitors in the market. Further, the management team, which
comprises leaders from each of our offices, discuss the hourly billing rates in each of our markets
(currently, we have 19 offices in nine states and the District of Columbia). We try to establish
rates that are fair and competitive.
I have had an active litigation practice for over 40 years. The majority of my practice involves
commercial litigation matters, in which I represent plaintiffs and defendants. I have also been
active for many years representing lawyers and law firms in a myriad of issues involving
professional responsibility and legal ethics, including the defense of legal malpractice claims. I
have also been involved in dealing with fee disputes between and among lawyers and their
clients. In 1998, I was selected to be a Fellow of the American College of Trial Lawyers.
In the Firm’s litigation practice, we have handled matters in the area of consumer law. Our Firm
has represented large financial institutions which have been sued for violations of the Fair Credit
Reporting Act (“FCRA”), the Consumer Credit Protection Act (“CCPA”) and the Fair Debt
Collection Protections Act (“FDCPA”).
For over 30 years, I have been active in the area of legal ethics and the interpretation and
application of the Pennsylvania Rules of Professional Conduct (and its predecessor, the Code of
Professional Responsibility). I have been a member of the Philadelphia Bar Association’s
Professional Responsibility Committee and its Professional Guidance Committee. In 1983 and
1984, I served as Chair of the Professional Responsibility Committee. In 1987 and 1988, I
served as Chair of the Professional Guidance Committee.
I served as a member of a Hearing Committee for the Disciplinary Board of the Supreme Court
of Pennsylvania for six years. For a portion of that time, I chaired the Hearing Committee.
From approximately 1988 to 1995, I have also served as one of two appointed lawyers (nonjudicial) liaisons to the Judicial Ethics Committee of the Pennsylvania Conference of State Trial
Judges.
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I have, for many years, served on the Legal Ethics and Professional Responsibility Committee of
the Pennsylvania Bar Association. For the past eight years, I have taught legal ethics and
professional responsibility at the University of Pennsylvania Law School.
In 1995, I served as Chancellor of the Philadelphia Bar Association. I have been a member of
the House of Delegates of the American Bar Association and the Pennsylvania Bar Association
for many years. I participated in the debates surrounding the enactment of the Model Rules of
Professional Conduct and many of the Amendments.
I have spoken and written on issues of trial practice and legal ethics over many years in many
different forums. I have counseled hundreds of lawyers on issues of legal ethics and professional
responsibility.
III.

DOCUMENTS REVIEWED

I have reviewed the following documents as part of my analysis:
1.

James M. Pietz’s history.

2.

Judge Cercone’s opinion dated August 5, 2013 in Jackson v. Allied Interstate,
LLC reported at 2013 WL 3990875 (W.D.Pa.)

3.

Judge Lancaster’s opinion dated January 25, 2012 in Fross v. County of Allegheny
reported at 848 F.Supp.2d 547 (W.D.Pa. 2012)

4.

Judge Cercone’s opinion dated September 28, 2011 in Vallies v. Sky Bank
reported at 2011 WL 4527312 (W.D.Pa.)

5.

Arbitrator’s Award re Plaintiffs’ Motion for Attorney’s Fees, approved and
adopted by Judge Ambrose on September 4, 2009, in Vincent v. Wolpoff &
Abramson, L.L.P., No. 08-423-DWA (W.D.Pa.)

6.

Declaration of James M. Pietz in Support of the Motion for Final Approval of the
Settlement and in Support of Plaintiffs’ Counsels’ Motion for Attorneys’ Fees and
Costs filed November 11, 2008 in Vincent v. Wolpoff & Abramson, L.L.P.

7.

Supplemental Declaration of James M. Pietz in Support of the Motion for Final
Approval of the Settlement and in Support of Plaintiffs’ Counsels’ Motion for
Attorneys’ Fees and Costs in Vincent v. Abramson, L.L.P.
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IV.

8.

Declaration of John Stember, Esquire dated August 8, 2008 in Jones v. Barkman,
Director, No. 2:05-cv-1052 (W.D.Pa.)

9.

Declaration of Michael P. Malakoff in Support of Application of Plaintiff’s
Counsel for Approval of Attorneys’ Fees and Costs filed January 2, 2009 in
Vincent v. Wolpoff & Abramson, L.L.P.

10.

Affidavit of David F. Manogue in Support of Joint Application for an Award of
Fees and Expenses dated October 26, 1999 in In re Metropolitan Life Insurance
Co., N. 96-179 (W.D.Pa.)

11.

Declaration of Ellen M. Doyle, Esquire dated April 30, 2007 in Choike v. Slippery
Rock University of Pennsylvania of the State Higher System of Education, No.
2:06-cv-00622 (W.D.Pa.)

12.

Schedule of Fox Rothschild rates for attorneys in its Pittsburgh office

13.

Judge Pratter’s Memorandum and Order in Serrano v. Sterling Testing Systems,
Inc., No. 07-04563 (E.D.Pa.) dated May 7, 2010

14.

ALM Legal Intelligence 2014 Survey Report: Billing rates and practices, a study
of the Billing Rates of Attorneys in Small to Midsize Firms

15.

TyMetrix press release dated July 23, 2013 re growth in lawyer rates in 2012

16.

Pittsburgh Business Times column dated August 16, 2013

17.

Updated Laffey Matrix

18.

Consumer Price Index (All items) for Pittsburgh dated March 2014

DISCUSSION
A.

Your Accomplishments

You graduated from Marquette University in 1982 and the Chicago-Kent College of Law
in 1987. You are admitted to practice in Illinois and Pennsylvania, and before the United States
Supreme Court, the Second, Third, Fifth, Sixth, Seventh, Eighth, Tenth and the District of
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Columbia Federal Circuit Courts of Appeals. You are rated AV by Martindale-Hubbell Law
Directory. You are a member of the National Association of Consumer Advocates.
Since 1990 your practice has been almost exclusively focused on consumer class actions.
From December 1989 until 2007 you were employed by, or were a partner in, Malakoff Doyle
& Finberg, P.C. (and its predecessor Berger, Kapetan, Malakoff & Meyers), a firm which
focused on class actions. In 2007 you established your own practice as Pietz Law Office. At
Malakoff, Doyle and Finberg, you concentrated in the prosecution of class actions in state and
federal courts around the United States. Since establishing Pietz Law Office you have continued
to focus on these types of actions.
Pietz Law Office has been appointed class action counsel or co-counsel in Wahl v.
American Security Ins. Co., 2009 WL 1766620 (N.D.Cal. 2009); Reardon v. ClosetMaid, 081730 (W.D.Pa.); Vincent v. Wolpoff & Abramson, 08-423 (W.D.Pa.); McNulty v. Edwin
Abramhansen & Assoc., 08-422 (W.D.Pa.); Campos v. ChoicePoint Services, 237 F.R.D., 478
(N.D.Ga. 2006); Gillespie v. Equifax, 2008 WL 461427 (N.D.Ill. 2008); Halinska v. Forbes, 0509134 (Allegheny County, Pa.); and in the following putative class actions: Tigbao v. QBE, 12177 (C.D. Cal); Anthony C. Mengine Law Inc. v. Healthport, GD-09-012919; Wayne M.
Chiurazzi Law Inc. v. MRO Corporation, No. GD-09-012911; Wayne M. Chiurazzi Law Inc v.
UPMC Presbyterian Shadyside, No. GD-09-012919; Wayne M. Chiurazzi Law Inc. v. IOD
Corporation, GD-09-012922; Anthony C. Mengine Law Inc v. Magee-Women’s Hospital of
University of Pittsburgh Medical Center, No. GD-09-014785; Anthony C. Mengine Law Inc. v.
Healthport, 2:09-cv-01109-GLL (W.D.Pa.)
You have handled numerous appeals in state and federal courts involving significant,
systemic issues in complex class litigation.
B.

Methodology for Determining Rates

In my opinion, there are two complimentary approaches for determining reasonable
hourly rates.
The first approach is to consider the rates for comparably skilled practitioners in the
relevant market and rates approved by courts for your work. To that end, I have reviewed the
hourly billing rates of lawyers who do class action work.
Witold J. Walczak, Esquire’s hourly rate of $500 was deemed reasonable in January
2012. Fross v. County of Allegheny, 848 F.Supp.2d 547 (W.D.Pa. 2012).
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Michael J. Malakoff, Esquire’s hourly rate of $540 was deemed reasonable in September
2011. Vallies v. Sky Bank, 2011 WL 4527312 (W.Dd.Pa. Sept. 28, 2011).
John Stember, Esquire’s hourly rates of $475, $450 and 400 were approved between
2006 and 2008. Declaration of John Stember in Jones v. Barkman, Director, No. 2:04-cv-1053
(W.D.Pa. Aug. 8, 23008).
Howard A Specter charged $495 per hour in 1999. Affidavit of David F. Manogue in In
re Metropolitan Life insurance Co., No. 960179 (W.D.Pa. Oct. 26, 1999).
Ellen M. Doyle opined in 2007:
I am personally aware of the rates charged by competent, experienced practitioners in
class action matters in western Pennsylvania, including lawyers who represent plaintiffs
and those who represent defendants. Lead counsel from Pittsburgh firms normally bill at
hourly rates ranging from $325 to $550 in these types of matters. Choike v. Slippery
Rock University, No. 2:06-cv-00622-DWA (W.D.Pa.).
In 2012 the average hourly rate of partners in the Pittsburgh region was $450, up from
$429 in 2010 according to a survey conducted by the Pittsburgh Business times and the
Association of Corporate Counsel’s Western Pennsylvania chapter.
In Vincent v. Wolpoff & Abramson you requested an hourly rate of $410. The arbitrator
awarded, and the court approved, an hourly rate of $400 in 2009. In Jackson v. Allied Interstate,
LLC Judge Cercone stated:
. . . the National Law Journal Billing Survey reflected general hourly rates in the
Pittsburgh market ranging from a high of $790 for partner to a low of $150 for an
associate. Jackson v. Allied Interstate, LLC, 2013 WL 3990875 (W.D.Pa. Aug. 5, 2013).
In Wahl v. American Security Ins. Co., No. 08-555 (N.D.Cal.) you submitted a fee
petition in which you requested $500 perr hour. The Judge approved your requested attorney’s
fees.
In 2010 Judge Pratter stated:
The Attorneys concentrate their practice in the area of consumer protection litigation, and
their hourly rates (ranging from between $290.00 and $650.00) are within the range
charged by attorneys with comparable experience levels for consumer class action
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litigation of similar nature.” Serrano v. Sterling Testing Systems, Inc., Co. 07-4563
(E.D.Pa. May 7, 2010).
Finally, I consulted the hourly rates of lawyers listed in the Updated Laffey Matrix.1
For the period of June 2013 to May 2014, the hourly billing rate identified for an attorney with
twenty or more years of experience is $771.
A second approach to determine a reasonable hourly rate would look at the relevant
factors set forth in Rule 1.5(a) of the Rules of Professional Conduct.
While the Pennsylvania Rules of Professional Conduct do not specifically address the
reasonableness of a specific hourly rate, they do address the considerations for assessing “the
propriety of a fee” in Rule 1.5. In my opinion, some of those considerations can provide a useful
analytical checklist when trying to determine a reasonable hourly rate.
The factors set forth in Rule 1.5(a) are:

1

1.

Whether the fee is contingent or fixed;

2.

The time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal services properly;

3.

The likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;

4.

The fee customarily charged in the locality for similar legal services;

5.

The amount involved and results obtained;

6.

The time limitations imposed by the client or by the circumstances;

7.

The nature and length of professional relationship with the client; and

8.

The experience, reputation and ability of the lawyer or lawyers performing those
services.

The Laffey Matrix is reflective of market rates in the Baltimore/Washington area. See
www.laffeymatrix.com. In my experience, the rates in the Baltimore/Washington area are higher than the rates in
the Pittsburgh Market.
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Factor Number 4 (“The fee customarily charged in the locality for similar legal services”) has
already been addressed. This is a comparative review of rates charged by other lawyers in the
market.
Factor Number 1 [“whether the fee is contingent on fixed”] suggests that higher rates may be
justified when fees are contingent. The Pietz Law Office handles most of its cases on a
contingent fee basis. As a result, the firm bears all the risk of the cost of litigation until
resolution. In some instances, the firm may not receive payment of its fees for several years.
Further, most of the defendants are large companies with substantial financial resources and
lawyers equipped to defend the actions. Many of the lawsuits address novel areas of law. In
order to obtain favorable outcomes, you spend numerous hours conducting research, conducting
discovery, and crafting innovative legal arguments to overcome attempts to have their clients’
cases dismissed before trial. Your investment of time and resources prevents you from litigating
numerous matters at the same time.
Factor Number 2 [“The time and labor required, the novelty and difficulty of the questions
involved and the skill requisite to perform the legal services properly”], also supports the notion
that a higher rate would be justified for you since you have distinguished yourself in your area of
expertise. Finally, Factor Number 8 [“The expertise, reputation and ability of the lawyer or
lawyers performing those services”], likewise provides another reason to justify increasing rates
recommended for you.
Your hourly billing rates for the past ten years through the present have been:
2003-05
2006-08
2010
2011-14
V.

$ 390
$ 410
$ 420
$ 500

CONCLUSION

In accordance with the foregoing analysis, and based upon my review of the prevailing market
hourly billing rates in Pittsburgh, it is my opinion, within a reasonable degree of professional
certainty, that the range of hourly billing rates for James M. Pietz from $475 to $525 is
consistent with the hourly billing rates charged in the Pittsburgh market and within the
considerations outlined in the Pennsylvania Rules of Professional Conduct. The level of hourly

Case 2:08-cv-01730-MRH Document 213-2 Filed 06/02/14 Page 10 of 10

James M. Pietz, Esquire
April 29, 2014
Page 9
billing rates within the range will depend on the complexity of the matter, the duration of the
dispute and the result obtained.
If I am provided with additional information, I reserve the right to supplement or amend my
opinion.
Very truly yours,

Abraham C. Reich
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IN THE tlNITED STATRS DISTRICT COURT FOR THE
WESTERN DISTRICT OF lJ}:NNSYLVANIA
NTRMAT. A.VINCENT, individually

and on behalf of a class ()f
similarily siLualcd persons

Plaintiff

WOLl)OFF & ABRAMSON. L.L.P.

)
)
)

Civil Action No. 08-423-0W A

,)
)

Hon. Chief Judge Ambrose

)
)
)

)
)
)

Defendant.
CONSRNT ORDER APPROVING AND ADOPTING THE REPORT OF TIlE
MEDlATOR
WHEREAS:
This maLler having come befbre the CO\lrt on

lh~

Motioll of Plainli/ls' Attorneys'

for Award and Approval of Attorneys' Fees and Cosls (Docket No. 37) in the abovestyled action (the ·'Actiun");
The Parties having agreed by StipUlation (Docket No. 46) that the amount or
attorneys' fees and costs, would be decided pursuantlu Paragraph 13 by Retired Hon.
Jud~e

Kermeth J. Benson of Justus ADR Services of Pittsburgh;

The Parties having further abrreed that pursuant. to the Stipulation the
determination or Mr. Benson shall he tinal and binding and that no Party shall have the
righl or appeal whether tu the District Court or otherwise;
An Arbitrator's Award Rc: Plainlif1's' Motion For ALlorneys'

FeL~s

having been

submitted to the Parties on September 3,2009 awarding $198,583.00 in attorneys' fees
and $ 2,211.96 in cost~ and expenses.
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The Court having independently examined and considered the Arbitrator's Award
Re: Plaintiffs' Counsel Attorneys' Fees And Costs;
Upon consideration of The Arbitrator's Award Rc: Plaintilrs Motion For
Attorneys' Fees and

CO~Ui, it is this.

lUIday orSepl~mber 2009 ORDRRRD THAT

the Arbitrator's Award is hereby approved lind adopted. Plaintitl's' Counsel are hereby
awarded $ 198.583 in attorneys' I'ees and $ 2211.96 in costs. I )etcndant agrees to pay

$lOO,OOO on the award by September 15. 2009. In the event, the Parties cannot agree on
a schedule tor the remaining balance by this same date, Plaintilrs may pr.oceed to en10rce
the award.

Date: September 4, 2009

.~$.~t~
Hon. Chief Judge Ambrose
sl James

M. Pietz

James M. Pietz
Pa I.D. No. 55406
Pietz Law Orlice 1.1 ,C
Mitchell Building
304 Ross Street, Suite 700
412-288-4333
lci~tfla)jpi~tzlaw.CQD.l

Jel1'rey L. Suhel', P.c.
Pa. 1.D. No. 74924
4328 Old William Penn Highway, Suite 2J
Monroeville, PA 15146
412-374-9005 and 412-374-0799 fax
lawjjnn(w.ieff~tUlllc Ip.com

nate: September 4, 2009

sf Ronald S. Cantel'
TJaw Offices or Ronald Cauter
11300 r~ockviHc Pike
Suite 1200
Rockville, MD 20852
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA

NIRMAL A. VINCENT, individually
And on behalf of a class of
similarly situated persons
Plaintiff

WOLPOFF & ABRAMSON, LLP

)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 08-423-DWA
Hon. Chief Judge Ambrose

Defendant.
Arbitrator’s Award re Plaintiffs’
Motion for Attorney’s Fees
This is a class action brought under the Fair Debt Collection Practices Act (“FDCPA”),
15 U.S.C. § 1692. The named representative, plaintiff is Nirmal A. Vincent. Defendant
answered, but prior to discovery and/or motions, the parties settled the matter on a class wide
basis. Unable to settle the issue of attorney fees, the parties further agreed to submit to binding
arbitration of that issue before the undersigned.
Plaintiffs were represented by James M. Pietz and Jeffrey S. Suher. Mr. Pietz served as
primary and class action lead counsel, and seeks, accordingly, the larger portion of the fee award.
The fee petition seeks an award of $240,000.00 in attorney’s fees and $5,274.00 in costs and
expenses.
A. Necessary Factual Background
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Paragraph 13 of the Settlement Agreement between the parties provides in the pertinent
part as follows:
Class counsel will seek their reasonable attorney fees, costs and expenses
to be paid separately by W&A as approved by the Court. This amount shall be
based on the Plaintiffs’ counsels’ time expended during this litigation and the
Bontempo case… W&A does not concede that counsel [are] entitled to fees
based on their work in the Bontempo case and W&A remains free to contest the
fee application on this and any other applicable grounds.
This provision of the parties Settlement Agreement – with its reference to the Bontempo
case – brings us to the issue on which the parties must vigorously disagree, and, hence, by one
way of looking at it, the most significant issue for resolution.
B. Bontempo
Prior to the filing of this action, plaintiffs’ counsel represented a putative class of
plaintiffs in Bontempo v. Wolpoff & Abramson LLP (Civil Action No. 06-745). In that case,
representative plaintiff, after denial of this motion for class certification on the basis of
inadequacy, accepted as Rule 68 offer of judgment which included $1,000.00 for attorneys’ fees.
In their fee petition, Mr. Pietz prays for an award of fees for 252 hours expended in the
Bontempo litigation; Mr. Suher seeks an award for 73 hours expended in the same matter. Both
counsels contend, as they must, that this time was necessary and reasonable in the pursuit of the
present class’ ultimately successful claims.
For manifold reasons the defendant objects to an award of fees for any time spent by
counsel in the Bontempo case.
It seems unimportant to note at the outset that the Bontempo case was this case, but for
the representative plaintiff. It is also true that the Bontempo case was vigorously litigated: a
motion for dismiss for want of jurisdiction was filed, denied, and objections filed; a motion for
summary judgment was filed and denied; an amended complaint prompted a second unsuccessful
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motion to dismiss; defendants filed a motion for judgment on the Pleadings; plaintiff’s motion
for class certification was filed and opposed. In the end, plaintiff’s class certification motion was
denied on the basis that Bontempo himself was an inadequate class representative.
In recommending denial of class certification, Magistrate Judge Mitchell opined (in what
no doubt was dictum employed for its proper purpose, viz, to inform counsel of the court’s view
of issues still in dispute, or potentially so) that the class claims did satisfy the requirements of
“commonality” and “typically.” It is not too simplistic to say that at this point, while Mr.
Bontempo had not won anything, the class of plaintiffs he sought to represent did. And that class
of plaintiffs in the class Mr. Vincent represents, in this case; no one says otherwise.
If an agreement were made in this case that it would have proceeded quickly to
settlement upon the filing of the complaint, that agreement would strain credibility, but it did so.
The class – wide relief obtained in the settlement here reaches back for a year prior to the filing
of Bontempo, and the class obtained this relief without the need to oppose motions to dismiss,
for summary judgment, or otherwise. It seems plain to me that it is the fact these fights were
fought in Bontempo explains why the class did not need to fight these here.
The plaintiff argues – not entirely without some support, See, Hensley v. Eckerhart 461
U.S. 424 (1983), that he is entitled to be fully compensated for every hour expended in
Bontempo because even its successful argument in support if the representative plaintiff’s
adequacy of representation was “related to” and indeed “inextricably intertwined” with the
successful claims made here.
As has been indicated above, it is clear that much of the time spent by counsel in
Bontempo, even the ultimately unsuccessful motion for class certification, was of immense
benefit to the class here, and was plainly related to their successful claims, it is equally clear that
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some of that time was not. It is hard to see how that fraction of time spent classing up the blind
alley of Mr. Bontempo’s individual adequacy benefited the class or was related to their
successful claims.
Because counsel’s petition does not identify (indeed probably would not identify) with
precision that portion of their time spent defending Mr. Bontempo’s purely individual status as
an adequate representative, I will reduce their compensable time spent in the Bontempo case by
10%.
Defendant’s alternative argument that to the extent Mr. Pietz’s time spent on Bontempo is
compensable, it should be limited to that time spent by defense counsel on class-related issues,
viz 115 hours is unpersuasive. The right of plaintiff’s counsel to a fee award hinges not on
whether opposing counsel spent less time on a case than did he, but rather whether the time he
expended was necessary and reasonable. I would decline the invitation to limit Mr. Pietz to 115
hours of recoverable Bontempo time and conclude, rather, that plaintiff’s counsel are entitled to
their fee for work done in the Bontempo matters as follows: Mr. Pietz – 226.8 hours; Mr. Suher
– 65.7 hours. Defendant does not contest plaintiff’s counsels’ request for fees for the hours
expended in this case, and thus we conclude that for work done in the Vincent matter Mr. Pietz
has a claim for 159.5 hours and Mr. Suher for 21 hours.
Having determined the number of compensable hours, we turn to the question whether
the fees claimed are reasonable.
C. Reasonableness of Rates
The fee petition prays for an award of fees to Mr. Pietz in the amount of $410 per hour
and to Mr. Suher in the amount of $350 per hour. Defendant objects to these rates as
unreasonably high and in support thereof has submitted the affidavit of Sten Stein, Esquire, who
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opines similarly and asserts rather that the reasonable hourly rate for Mr. Pietz ought to be $275
and for Mr. Suher $225. Mr. Stein is an eminent attorney who has practiced extensively before
the court, has experience in class action litigation, and has received fee petitions in class actions
in this court. He is well regarded by the court and, as defendant suggests, his opinion should be
granted substantial weight.
Plaintiff has submitted its own affidavit from Michael Malakoff, Esquire, an attorney
who, like Mr. Stein, is widely experienced, indeed likely, more so, in class action cases, who has
practiced before this court, who is well regarded and whose opinions ought also to be granted
substantial weight. Mr. Malakoff’s opinion that the rates claimed by counsel are reasonable, that
lawyers who pursue consumer class actions customarily charge in the range of $400 or near
(Parenthetically, the argument that Mr. Stein’s opinion should be accorded greater weight than
Mr. Malakoff’s not because of what those opinions are, but simply because Mr. Malakoff is a
former employer of Mr. Pietz is an argument that asks that we impart to Mr. Malakoff an
improper motive springing from personal bias. It is an invitation we will not accept).
It is true that an attorney’s usual billing rate is often an appropriate starting point in
determining reasonableness, although it is not dispositive. I do not read Mr. Pietz’s declaration
to aver that his usual billing rate is $410. Or that Mr. Suher’s is $350. Mr. Pietz does aver that in
1999 the court approved a fee petition in the Met Life case actions in which he billed his time at
the rate of $325 per hour.
Finally, it does appear that the plaintiff’s construction that Mr. Steain’s affidavit invokes
an improper standard is well-grounded. Mr. Stein does indeed assert that rates should be based
upon comparison with “attorneys…who practice as sole practictoners or in small firms in offices
in Downtown Pittsburgh.” (Dht #48-3 at 10, see also 11,12) It appears to me that the
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appropriate standard is not so circumscribed. Rather, the court should seek to determine the
presiding market rate in the relevant legal community for similar services provided by lawyers of
reasonably comparable skills, experience and reputation. Blum v. Stenson, 461 U.S. 866, 895-96
n. 11.
One other observation is appropriate regarding Mr. Stein’s affidavit. Mr. Stein testifies
he reviewed three fee petitions in recent class actions in this court: Choike v. Slippery Rock
University of Pennsylvania, 06-622; Jones v. Lamb, 05-1052; Theis v. Sunoco, 04-199. It
appears the plaintiff is correct in observing that even here evidence would permit a more liberal
view of the prevailing rate: an affidavit in Choike that the prevailing market rate for plaintiff
class lawyers is in the range of $350 to $550; an affidavit in Jones attesting that a $400 rate is
within the range of prevailing rates.
All of these observations counsel against acceptance of either expert opinion in its
entirety. The weight to be accorded to Mr. Stein’s opinion must surely be discounted because of
its employment of an incorrect standard. So, too, his opinion in respect to Mr. Pietz’s reasonable
rate, $275, rather clashes with this court’s having approved a greater rate, $325, in a class action
nearly ten years ago in which he was not lead or primary counsel.
Weighing all these considerations, I conclude a reasonable hourly rate to be charged by
Mr. Pietz is $400 and by Mr. Suher, $300.00.
The Court of Appeals has opined that the reasonableness of a lodestar calculation may be
confirmed by a twelve factor analysis involving assessment of considerations such as the novelty
and difficulty of the questions, whether the fee is fixed or contingent, the “undesirability of the
case.” Plaintiff attests that all of these factors confirm the reasonableness of the multiplier. I
would emphasize that their case appears, in fact, to be whose “undesirability” quotient is
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comparatively high: it is easy to derogate FDCP plaintiffs. Further plaintiff’s counsel attest they
worked for two and one half years, foregoing other matters, on a contingent basis, litigating
novel and complex questions, leading to a fair and reasonable settlement. All of these
contentions seem to me to be true, and defendant takes plaintiff to task on none of them.
Plaintiff asks that the lodestar calculation be “cross-checked” by a common found
percentage of recovery analysis. Employing this analysis, plaintiff suggests that the settlement
here can be valued at $1.5 million, comprised of both the cost fund and the debt forgiveness
obtained. With the value of the settlement so calculated, the prayed-for fee award equals 15% of
the true benefits obtained, within the 19% to 45% of the settlement fund where mass fee awards
lie. In re Smithireme Beckman Corp. Securities Litigation, 751 F. Supp. 525 (E.D. Pa. 1990)
Defendant asserts that the court ought not employ a common-fund cross check at all
because the actual value of the settlement is not $1.5 million, but rather $242,000.00
It does appear that on the fairness hearing the plaintiff valued the settlement at its $1.5
million number and the defendant said naught otherwise. And it really cannot be persuasively
argued that debt forgiveness is either incapable of valuation or cannot be considered in
determining the value of a settlement Cullen v. Whitman Medical Corp., 197 F.R.D. 136 (E.D.
Pa. 2000). DeSantis v. Snap-On-Tools, 2006 WL 3068584 (D.N.J. 2006) And finally, Chief
Judge Ambrose of this court has already held that “the value of a settlement should not be
measured by its cost to the defendant but by its benefit to the class…what is important is the
nature of the relief offered to the class.” In Re Met Life, 1999 WL 33957871 *11, n.11
In light of these considerations, I find that to the extent a common-fund cross check is
helpful to confirm the lodestar, the plaintiff has properly valued the settlement and the crosscheck confirms the reasonableness of the lodestar.
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D. Multiplier
Plaintiff prays for the benefit of a 1.1 multiplier in this “hybrid” case. Relying largely on
the decision in Perry v. Fleet Boston Financial, 229 F.R.D. 105 (E.D. Pa. 2005), premised as it is
upon Court of Appeals decisions, plaintiff submits that the risk undertaken by counsel and the
public policy benefits to be conferred by the settlement, warrant the application of multipliers
ranging from one to four. Here plaintiff seeks application of a 1.1 multiplier. Beyond saying
that a common fund analysis is inappropriate, defendant does not address this issue. I find that
the application of a 1.1 multiplier is, in fact, appropriate. Aside from the always present risk of
loss, counsel’s pursuit of this case on a contingent basis cannot, I think, be seen as other than
furthering Congress’ intent to proscribe unfair debt collection practices.
E. The Referral Fee
Plaintiff’s petition asks that 5% of the award be paid to Joseph Luvara, Esquire. In
support of this request, plaintiff has submitted a letter from Mr. Suher to Mr. Luvara that “we
agreed on a 5% referral fee.”
While defendant quarrels with the lateness of the disclosure and the absence of any
evidence that the referral fee is reasonable, it does not – indeed, on this record, probably cannot –
contest that a referral occurred and that a fee understanding was reached. Nevertheless the
defendant argues, not without some superficial appeal, that the fee award in this case should be
reduced by 5% because counsel “did not anticipate receiving 100% of the fee requested, but were
expecting to receive only 95% of what was allowed by the court.
Notwithstanding its superficial appeal, defendant’s argument misses the point that the fee
award herein is made on the conclusion that plaintiff’s counsel are entitled to it whether there
was a referral fee agreement or not. If they have among themselves contracted to pay a
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percentage of the fee they have earned to another, that is a matter ancillary to the fee award, per
se.
F. Costs
Defendant makes several objections to stems of costs claimed by plaintiff. I have
reviewed and carefully considered all of these and found them to be without merit, save for one.
Plaintiff’s charge as per item of coats $1,631.81 for Westlaw searches and service
(emphasis added) defendant objects to and ought not be required to pay, charges for “regular
monthly service, as opposed to searches specifically tailored to this litigation.” (Dht 48 at 13). It
appears to me that defendant is correct and, because we are given no further itemization, that
item of costs will be reduced by 75%, or from $1,631.81 to $407.96. Otherwise plaintiff’s
request for costs will be granted.
THE AWARD
On the basis of the foregoing the following is the fee and costs award:

Mr. Pietz:

Bontempo hours:

226.8 @ $400.00 = $90,720

Vincent hours:

159.5 @ $400.00 = $63,800
$154,520

Mr. Suher:

Bontempo hours:

65.7 @ $300.00 = $19,710

Vincent hours:

21 @ $300.00 = $6,300
$26,010

Attorney Total:

$180,530.00
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1.1 Multiplier:

$198,583.00

Costs:

$2,211.96

The total fee award as can be seen is $198,583.00. The total cost award is $2,211.96.

IT IS SO ORDERED

K. J. Benson
Mediator
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representation of meritorious civil rights case.
42 U.S.C.A. § 1988(b).

848 F.Supp.2d 547
United States District Court,
W.D. Pennsylvania.

Cases that cite this headnote

Charles FROSS, et al., Plaintiffs,
v.
COUNTY OF ALLEGHENY, Defendant.
Civil Action No. 08–1405. | Jan. 25, 2012.

Synopsis
Background: Convicted sex offenders filed § 1983 action
against county, alleging that county ordinance that
restricted residency of sex offenders violated their
constitutional rights, Fair Housing Act (FHA), and state
law. The United States District Court for the Western
District of Pennsylvania, Gary L. Lancaster, J., entered
summary judgment in offenders’ favor, and county
appealed. The Supreme Court of Pennsylvania, 20 A.3d
1193, answered certified question. The Court of Appeals,
438 Fed.Appx. 99, 2011 WL 2837429, affirmed and
remanded. On remand, offenders moved for attorney fees.

[2]

Prevailing party in civil rights action bears
burden of establishing entitlement to award of
attorney fees and of documenting hours worked
and appropriate hourly rate. 42 U.S.C.A. §
1988(b).
Cases that cite this headnote

[3]

Civil Rights
Amount and computation
Product of number of hours worked multiplied
by hourly rate, called lodestar amount, is starting
point in calculating attorney fee award in civil
rights case. 42 U.S.C.A. § 1988(b).

Holdings: The District Court, Gary L. Lancaster, Chief
Judge, held that:
[1]

Civil Rights
Taxation

offenders were entitled to attorney fee award;

[2]

Cases that cite this headnote

attorneys’ expenditure of 744.35 hours was not
inherently unreasonable; and

[3]

hourly rates of $500, $475, and $325 for public interest
attorneys were appropriate.
Motion granted.

West Headnotes (11)
[1]

Civil Rights
Amount and computation
For purposes of determining attorney fee award
for prevailing party in civil rights action,
“reasonable fee” is that which is sufficient to
induce
capable
attorney
to
undertake

[4]

Civil Rights
Taxation
Party requesting attorney fee award in civil
rights action must document number of hours
worked with sufficient specificity to allow
district court to determine whether hours
claimed are unreasonable for work performed,
and opposing party may challenge this factor in
lodestar calculation by clearly setting forth both
type of work being challenged and grounds for
contending that hours are unreasonable. 42
U.S.C.A. § 1988(b).
Cases that cite this headnote

© 2014 Thomson Reuters. No claim to original U.S. Government Works.
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[5]

Convicted sex offenders who prevailed in their §
1983 action challenging county ordinance
restricting their residency were entitled to
attorney fee award, even though decision in their
favor was predicated exclusively upon
ordinance’s invalidity under state law, and court
never reached merits of their federal
constitutional claims, where federal claim was
sufficiently meritorious to confer jurisdiction on
district court, and in turn to support exercise of
court’s supplemental jurisdiction over related
state law claims, and facts related to ordinance’s
passage, operation, enforcement, and effect were
common to both § 1983 claim and state law
claim that was ultimately decided. 42 U.S.C.A.
§§ 1983, 1988(b).

Civil Rights
Time expended; hourly rates
Party requesting attorney fee award in civil
rights action must establish that charged hourly
rate is reasonable based on community billing
rate charged by attorneys of equivalent skill and
experience performing work of similar
complexity. 42 U.S.C.A. § 1988(b).
Cases that cite this headnote

[6]

1 Cases that cite this headnote

Civil Rights
Amount and computation
In calculating attorney fee award for prevailing
party in civil rights action, once proper lodestar
amount has been calculated, court must then
consider other factors, such as results obtained,
in fashioning award of fees that is reasonable
and appropriate. 42 U.S.C.A. § 1988(b).

[9]

Attorneys’ expenditure of 744.35 hours in
convicted sex offenders’ civil rights action
challenging validity of county ordinance that
restricted residency of sex offenders was not
inherently unreasonable, even though only
necessary filings were complaint, two motions,
and brief in Court of Appeals and state supreme
court, where case raised important and
unresolved questions that had substantial statewide public importance, Court of Appeals
certified question to state supreme court to
resolve matter, attorneys conducted extensive
factual and legal research into their claims, and
then ably raised, briefed, and argued significant
questions of both state and federal law, and
county made no particularized objection to
hours recorded by billing attorneys. 42 U.S.C.A.
§ 1988(b).

Cases that cite this headnote

[7]

Civil Rights
Results of litigation; prevailing parties
Prevailing plaintiff in civil rights action is
entitled to award of attorney fees where he has
succeeded on non-constitutional claim and
constitutional claim remains unadjudicated, is
substantial, and either arises out of common
nucleus of operative fact or is based on related
legal theories. 42 U.S.C.A. § 1988(b).

Cases that cite this headnote

1 Cases that cite this headnote

[10]
[8]

Civil Rights
Results of litigation; prevailing parties

Civil Rights
Time expended; hourly rates

Civil Rights
Time expended; hourly rates

© 2014 Thomson Reuters. No claim to original U.S. Government Works.
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Hourly rate of $350 for private attorney was
appropriate in calculating attorney fee award for
prevailing plaintiffs in civil rights action
challenging validity of county ordinance
restricting residency of sex offenders, where
$350 per hour was rate attorney typically
charged clients, and rate was supported by
evidence from practitioners attesting to its
reasonableness. 42 U.S.C.A. § 1988(b).
1 Cases that cite this headnote

[11]

Civil Rights
Time expended; hourly rates
Hourly rates of $500, $475, and $325 for public
interest attorneys were appropriate in calculating
attorney fee award for prevailing plaintiffs in
civil rights action challenging validity of county
ordinance restricting residency of sex offenders,
even though attorneys typically did not charge
their clients any fee for their services, and rates
were $50 per hour higher than attorneys had
requested in another case eighteen months
earlier. 42 U.S.C.A. § 1988(b).
Cases that cite this headnote

Attorneys and Law Firms
*548 E.J. Strassburger, Strassburger, McKenna, Gutnick
& Gefsky, Donald Driscoll, Community Justice Project,
Sara Rose, Witold J. Walczak, ACLF of PA, Pittsburgh,
PA, for Plaintiffs.
Caroline Liebenguth, Allegheny County Law Department,
Pittsburgh, PA, Craig E. Maravich, George M. Janocsko,
Michael H. Wojcik, Allegheny County Law Department,
Pittsburgh, PA, for Defendant.
Opinion

*549 MEMORANDUM

GARY L. LANCASTER, Chief Judge.
This is a civil rights action in which a group of convicted
sex offenders challenged the enforceability of an
Allegheny County Ordinance that restricted their
residency, as well as that of all such offenders. On March
20, 2009, we issued an opinion finding that the Ordinance
was void and unenforceable because it was preempted by
state law. Fross v. County of Allegheny, 612 F.Supp.2d
651 (W.D.Pa.2009). The Court of Appeals for the Third
Circuit has now affirmed that ruling and remanded the
case for consideration of the issue of attorney’s fees.
Plaintiffs have filed a Petition for Attorney’s Fees in
which they seek to recover those fees and costs incurred
before this court, the Court of Appeals, and the
Pennsylvania Supreme Court.1 [doc. no. 39]. Plaintiffs ask
for a total award of $329,119.96. For the reasons set forth
below, we award plaintiffs $324,504.96.

I. BACKGROUND FACTS
By this action, plaintiffs, a group of individuals who had
been convicted of sexual offenses and were required to
register under Megan’s Law, 42 Pa. Cons.Stat. § 9791 et
seq., sought to invalidate an Allegheny County Ordinance
that prevented them from living within 2,500 feet of any
child care facility, community center, public park,
recreation facility, or school. Allegheny County
Ordinance No. 39–07–OR. Plaintiffs’ complaint sought a
declaratory judgment that the Ordinance violated various
federal Constitutional rights pursuant to 42 U.S.C. § 1983,
was contrary to the Fair Housing Act, 42 U.S.C. § 3601,
et seq., was in reality a zoning law that violated the
Municipalities Planning Code, 53 P.S. § 10602 and the
Second Class County Code, 16 P.S. § 5220, and was
preempted by the Pennsylvania Sentencing Code, 42 Pa.
Cons.Stat. § 9701 et seq., including Megan’s Law and the
Pennsylvania Probation and Parole Board Law. [doc. no.
1]. Plaintiffs filed a motion for preliminary injunction
immediately after commencing this case. [doc. no. 6].
After several conferences with counsel, the court
consolidated plaintiffs’ motion for a preliminary
injunction with a decision on the merits, and directed both
parties to file cross-motions for summary judgment on the
dispositive state law issues. [doc. nos. 16, 18, 19]. In an
opinion dated March 20, 2009, we held that the Ordinance
was invalid and unenforceable because we predicted that
the Pennsylvania Supreme Court would find that it was
preempted by state law. Fross, 612 F.Supp.2d at 660. In
that opinion, we explicitly stated that we had jurisdiction
over the state law claims pursuant to 28 U.S.C. § 1367(a)
and were addressing them first in accordance with the

© 2014 Thomson Reuters. No claim to original U.S. Government Works.
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“fundamental and longstanding principle of judicial
restraint requir[ing] that courts avoid reaching
constitutional questions in advance of the necessity of
deciding them.” Id. at 653 n. 2.
The County promptly appealed our ruling, [doc. no. 34];
Fross v. County of Allegheny, No. 09–2036 (3d Cir.).
After hearing oral argument, the Court of Appeals for the
Third Circuit filed a petition with the Pennsylvania
Supreme Court seeking *550 to certify the following
question of law to that court:
Is Allegheny County Ordinance
No. 39–07–01 [sic] entitled
“Residence
Requirements;
Registered
Sex
Offenders”
preempted
by
Pennsylvania
statutory law and the procedures of
the
Pennsylvania
Board
of
Probation and Parole?
[doc. no. 36 at 15]. In its petition, the Court of Appeals
stated that this case raised “... important and unresolved
questions ...” regarding the legality of such residency
restrictions, and was of “state-wide” and “substantial
public” importance. [doc. no. 36 at 3–4, 11–12].
The Pennsylvania Supreme Court granted the petition.
Following oral argument, that court answered the certified
question in the affirmative, agreeing with the ruling this
court made in March of 2009. Fross v. County of
Allegheny, 20 A.3d 1193 (Pa.2011). In response, the
Court of Appeals requested letter briefs addressing the
effect that the Pennsylvania Supreme Court’s ruling had
on the appeal pending before it. Thereafter, the Court of
Appeals entered judgment affirming our March 20, 2009
order and remanding the case for determination of the
issue of attorney’s fees and costs, both before this court
and the Court of Appeals. [doc. nos. 37, 38, and 41]; see
also, Fross v. County of Allegheny, 438 Fed.Appx. 99 (3d
Cir.2011).
Plaintiffs now seek in this court an award of $328,212.50
in attorney’s fees and $907.46 in costs, representing
amounts incurred through the filing of their reply brief in
support of the petition for attorney’s fees. [doc. no. 45 at
22].

his own litigation expenses, including attorney’s fees,
regardless whether he wins or loses.” Fox v. Vice, –––
U.S. ––––, 131 S.Ct. 2205, 2213, 180 L.Ed.2d 45 (2011).
However, Congress has created an exception to that rule
by authorizing district courts to engage in fee shifting in
certain civil rights cases. 42 U.S.C. § 1988; Fox, 131
S.Ct. at 2213. Section 1988(b) states that where a party
prevails in an action brought to enforce one of a
specifically enumerated list of federal statutes, including
section 1983, that party may recover a reasonable
attorney’s fee. 42 U.S.C. § 1988(b).
[1]

A reasonable fee is that which is sufficient to induce a
capable attorney to undertake the representation of a
meritorious civil rights case. Perdue v. Kenny A., 559
U.S. 542, 130 S.Ct. 1662, 1672, 176 L.Ed.2d 494 (2010).
As such, the purpose of section 1988(b) is to ensure
“effective access to the judicial process” for persons
whose civil rights have been violated, to reimburse
plaintiff for the cost of vindicating his civil rights, and to
hold the violator of federal law accountable. Hensley v.
Eckerhart, 461 U.S. 424, 429, 103 S.Ct. 1933, 76 L.Ed.2d
40 (1983); Fox, 131 S.Ct. at 2213 (citations and
quotations omitted).

[2] [3]

The prevailing party bears the burden of establishing
entitlement to an award of attorney’s fees and of
documenting the hours worked and the appropriate hourly
rate. Hensley, 461 U.S. at 437, 103 S.Ct. 1933. The
product of the number of hours worked multiplied by the
hourly rate, called the lodestar amount, is the starting
point in awarding attorney’s fees. Hensley, 461 U.S. at
433, 103 S.Ct. 1933; Perdue, 130 S.Ct. at 1673.
[4]

The party requesting the fee award must document the
number of hours worked “with sufficient specificity to
allow the District Court to determine whether *551 the
hours claimed are unreasonable for the work performed.”
Evans v. Port Authority of New York and New Jersey, 273
F.3d 346, 361 (3d Cir.2001) (citation omitted). The
opposing party may challenge this factor in the lodestar
calculation by clearly setting forth both the type of work
being challenged and the grounds for contending that the
hours
are
unreasonable.
Interfaith
Community
Organization v. Honeywell Int’l, Inc., 426 F.3d 694, 713–
14 (3d Cir.2005) (internal quotations and citations
omitted).

[5]

II. LEGAL AUTHORITY
A. Awarding Attorney’s Fees Under Section 1988—
General Law
“Our legal system generally requires each party to bear

The party requesting the fee award must also establish
that the charged hourly rate is reasonable based on “the
community billing rate charged by attorneys of equivalent
skill and experience performing work of similar
complexity.” Evans, 273 F.3d at 360–61 (citing Student
Public Interest Research Group v. AT & T Bell
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Laboratories, 842 F.2d 1436, 1450 (3d Cir.1988)). An
opposing party can contest the claimed hourly rate, but
must do so with “appropriate record evidence.” Id. at 361.
In the absence of such evidence, plaintiff must be
awarded attorney’s fees at the requested rate. Id.
Although the court can only act in response to a specific
objection and cannot decrease a fee award based on
factors not raised at all by the adverse party, the court
nevertheless has a positive and affirmative duty to
conduct a thorough and searching analysis to identify
excessive, redundant, or otherwise unnecessary charges.
Interfaith Community, 426 F.3d at 711, 713 (internal
quotations and citations omitted); see also, McKenna v.
City of Philadelphia, 582 F.3d 447, 459 (3d Cir.2009).
[6]

Once the proper lodestar amount has been calculated,
the court must then consider other factors, such as the
“results obtained” in fashioning an award of fees that is
reasonable and appropriate. Hensley, 461 U.S. at 433–34,
103 S.Ct. 1933; Lima v. Newark Police Department, 658
F.3d 324, 333 (3d Cir.2011) (the degree of overall success
goes to the reasonableness of the award, not to its
availability). The court’s decision, which is to be given
“substantial deference” on appeal, “may take into account
[its] overall sense of a suit,” but must still be based on
record evidence. Fox, 131 S.Ct. at 2216.
Although this court must follow these standards and give
careful consideration to any petition for an award of
attorney’s fees under section 1988(b), the Supreme Court
has cautioned that a petition for attorney’s fees “should
not result in a second major litigation” and has advised
that the goal in awarding fees “is to do rough justice, not
to achieve auditing perfection.” Fox, 131 S.Ct. at 2216.

B. Awarding Attorney’s Fees in Cases Asserting Both
Fee Generating and Non–Fee Generating Claims
Although the language of and policy behind section
1988(b) is straightforward, “... litigation is messy, and
courts must deal with this untidiness in awarding fees.”
Fox, 131 S.Ct. at 2214. One instance in which the award
of attorney’s fees becomes complicated is where a
plaintiff brings both federal claims pursuant to a statute
that is listed in section 1988(b), as well as state law
claims, for which section 1988(b) does not authorize an
award of attorney’s fees. 42 U.S.C. § 1988(b). In such an
event, the federal claim is referred to as a fee generating
claim, and the state claim is referred to as a non-fee
generating claim.
[7]

Although the combination of federal and state claims in
one lawsuit complicates an award of attorney’s fees, the

rule we must apply in such circumstances is clear: a
plaintiff is entitled to an award of *552 attorney’s fees
under section 1988(b) where he has succeeded on a nonfee generating claim and the fee generating claim remains
unadjudicated, is substantial, and either arises out of a
“common nucleus of operative fact” or is based on related
legal theories. Smith v. Robinson, 468 U.S. 992, 1005, 104
S.Ct. 3457, 82 L.Ed.2d 746 (1984); Maher v. Gagne, 448
U.S. 122, 133 n. 15, 100 S.Ct. 2570, 65 L.Ed.2d 653
(1980); Jama v. Esmor Correctional Services, Inc., 577
F.3d 169, 177 nn. 9 & 10 (3d Cir.2009); Luria Brothers &
Co. v. Allen, 672 F.2d 347, 356–58 (3d Cir.1982).2
This rule was established to prevent a successful plaintiff
from being denied an award of attorney’s fees because a
court has acted in accordance with the principle that it
should avoid deciding a case on constitutional grounds
where a non-constitutional claim is dispositive. See
H.R.Rep. No. 94–1558, 94th Cong., 2d Sess. 4 n. 7
(1976).

III. DISCUSSION
A. Is an Award of Attorney’s Fees Appropriate?
As stated above, plaintiffs asserted various federal and
state law claims in their complaint. The section 1983
claim was a fee generating claim. However, no court
issued any decision on the section 1983 claim. Instead,
plaintiffs succeeded on the non-fee generating state law
preemption claim before this court, the Pennsylvania
Supreme Court, and the Court of Appeals for the Third
Circuit. As such, we must apply the rule stated above, and
determine whether the fee generating section 1983 claim
remains unadjudicated, is substantial, and either arises out
of a “common nucleus of operative fact” or is based on
related legal theories. We find that plaintiffs’ section 1983
claim meets all criteria. Therefore, plaintiffs are eligible
for an award of attorney’s fees in this case.
[8]

Plaintiffs’ fee generating claim remains unadjudicated.
This court, the Court of Appeals, and the Pennsylvania
Supreme Court considered only state law issues. In fact,
we explicitly directed the parties to file cross-motions for
summary judgment limited to the state law issues and
rendered a decision based only on the preemption issue.
The Court of Appeals certified the state law preemption
issue to the Pennsylvania Supreme Court. Throughout the
course of this litigation, no court has given any
consideration to plaintiffs’ remaining claims, including
the fee generating section 1983 claim. As such, the fee
generating claim remains unadjudicated. Therefore, the
first factor has been met.
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Next, we are to decide whether the fee generating claim
was substantial. This factor prevents litigants from joining
a frivolous fee generating claim with non-fee generating
claims in order to manufacture an entitlement to
attorney’s fees. However, where a fee generating claim is
sufficiently meritorious to confer jurisdiction on the
district court, and in turn to support the exercise of the
court’s jurisdiction over related state law claims, the
substantiality test has been met. Hagans v. Lavine, 415
U.S. 528, 536–37, 94 S.Ct. 1372, 39 L.Ed.2d 577 (1974);
Seaway Drive-in, Inc. v. Township of Clay, 791 F.2d 447,
452 (6th Cir.1986).
In this case, plaintiffs’ federal claims were sufficient to
invoke this court’s federal question jurisdiction. In
addition, we *553 explicitly stated in our March 20, 2009
opinion that the federal claims were sufficient to support
the exercise of our jurisdiction over the related state law
claims that plaintiffs also pled in their complaint. Fross,
612 F.Supp.2d at 653 n. 2. As such, under the authority
cited above, the fee generating section 1983 claim was
substantial. Therefore, the second factor has been met.
The final factor that we must consider is whether the
adjudicated non-fee generating claim and the
unadjudicated fee generating claim either arise out of a
“common nucleus of operative fact” or are based on
related legal theories. The facts related to the passage,
operation, enforcement, and effect of the Allegheny
County Ordinance were common to both the section 1983
claim and the state law preemption claim that was
ultimately decided. Moreover, although the section 1983
claim and the preemption claim were different legal
causes of action, they were not entirely unrelated. For
instance, both legal theories shared a determination that
the County Ordinance imposed restrictions and
punishments on offenders who were otherwise eligible for
release under state law. Because the two claims arose out
of a common nucleus of operative fact and were based on
related legal theories, we find that the final factor has
been met.
Because plaintiffs have met all the requirements set forth
by the Supreme Court for cases in which fee generating
claims are pled with non-fee generating claims, we
conclude that plaintiffs are entitled to an award of
attorney’s fees pursuant to section 1988(b).

B. What is the Proper Amount of Attorney’s Fees ?
Having determined that plaintiffs are eligible for an award
of attorney’s fees pursuant to section 1988(b), we must
next determine the appropriate amount of the award. In
making this determination, we begin by finding the

product of the number of hours worked and the hourly
rate, or the lodestar amount, which is presumed to be a
reasonable award. Hensley, 461 U.S. at 433, 103 S.Ct.
1933; Perdue, 130 S.Ct. at 1669, 1673; City of Burlington
v. Dague, 505 U.S. 557, 562, 112 S.Ct. 2638, 120 L.Ed.2d
449 (1992). We may then adjust the lodestar amount to
arrive at a fee award that is both reasonable and
appropriate based on our consideration of the results
obtained, and our overall sense of the suit. Fox, 131 S.Ct.
at 2216; Lima, 658 F.3d at 333.
Plaintiffs have submitted detailed billing reports, that list
the hours worked and the rates charged. Plaintiffs assert
that these billing reports already reflect the exercise of
billing judgment, i.e., the removal or reduction of hours
worked that were either duplicative or unnecessary and
would not be charged to private clients in the ordinary
course of business. Plaintiffs have also submitted
statements from practitioners in the Pittsburgh area
attesting to the reasonableness of the hourly rates used in
calculating the lodestar. The product of the lodestar
calculation in this case is $328,212.50, which includes the
fees incurred to prepare plaintiffs’ reply brief in support
of the instant motion.
The County objects to both the number of hours worked
and to the hourly rates used. As an initial matter, and
before proceeding with our review, we question whether
the County’s objections rise to the level of specificity
required to assert a valid objection to a petition for
attorney’s fees under prevailing case law. Interfaith
Community, 426 F.3d at 713–14; Rode v. Dellarciprete,
892 F.2d 1177, 1183 (3d Cir.1990); Bell v. United
Princeton Prop., Inc., 884 F.2d 713, 720 (3d Cir.1989).
Despite *554 this, we have nonetheless considered the
County’s objections on the merits.

1. The Number of Hours Worked Factor
The County objects to the number of hours worked on the
ground that they are “inherently ‘duplicative and
excessive’ ” given the “number of attorneys seeking
fees,” that “the number of hours total[s] 744.35,” and
because the filings required in this case were “quite
limited.” [doc. no. 42 at 4–5]. The County’s brief does not
include a single citation to the billing records attached to
plaintiffs’ petition, a single reference to a particular time
entry that is being objected to, or any identification of
what hours the court should disallow before calculating
the lodestar. The County also objects to the inclusion of
hours billed by associates working for Attorney
Strassburger because those attorneys were not identified
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on the docket. Notably, again, the County does not
identify who those attorneys are, how many hours they
billed, what dates they worked, or what tasks they
performed.
As an initial matter, we do not find the number of filings
made to be determinative of the reasonableness of the
total number of hours expended on a case. This case,
which the County describes as not “complex” and “quite
limited,” was described by the Court of Appeals for the
Third Circuit as a case raising “... important and
unresolved questions ...” that had substantial state-wide
public importance. This case prompted the Court of
Appeals for the Third Circuit to ask the Pennsylvania
Supreme Court to certify a question of law. This case
further prompted the Pennsylvania Supreme Court to
grant that petition in order to make a ruling with statewide precedential effect. The fact that the only “necessary
filings [were] a Complaint, a couple of Motions, a Brief in
the Third Circuit and a similarly styled Brief in the
Pennsylvania Supreme Court” severely understates the
importance and complexity of this case. [doc. no. 42 at 5].
Instead, we find that plaintiffs’ attorneys conducted
extensive factual and legal research into their claims, and
then ably raised, briefed, and argued significant questions
of both state and federal law in their complaint and
preliminary injunction motion and brief. Both the Court
of Appeals for the Third Circuit and the Pennsylvania
Supreme Court considered one state law issue to be
significant enough to warrant adjudication by the body
with
precedential
authority
over
the
entire
Commonwealth. Plaintiffs participated in not one, but
two, appeals from our March 20, 2009 summary judgment
decision, and ultimately secured a favorable ruling with
state-wide application. The County’s attempts to devalue
and trivialize this case ring hollow and provide no basis
on which to reduce the number of hours factor of the
lodestar calculation.
As pointed out above, the County has made no other
particularized objection to any of the hours recorded by
the billing attorneys even though it is the County’s duty to
object with specificity. Nevertheless, we have fulfilled
our judicial duty to independently examine the fee
petition and the accompanying time records to determine
whether any hours worked are excessive, redundant, or
unnecessary, as alleged, albeit generally, by the County.
[9]

First, we find that the total number of hours expended
is not inherently unreasonable given the complexity and
importance of this case, the breadth of the legal issues
raised therein, and the number of years, and forums, in
which this case was pending. Similarly, we do not find the

fact that more than one attorney worked on the same
pleadings and briefs to be an inherent indication of
duplicative efforts. The time records reflect that there was
some *555 division of labor according to substantive
subject matter. Moreover, the involvement of different
attorneys in the drafting and editing process resulted in
high quality, thorough, and well developed work product
that was of assistance to the court.
Second, although we find the time records, overall, to be
in good order and to reflect proper and valid billing
practices, we have identified limited anomalies and
unnecessary duplication of effort. For instance, the time
records reflect that Attorneys Strassburger, Rose, and
Driscoll all attended the oral argument of this case before
the Pennsylvania Supreme Court on October 19, 2010.
According to the records, Attorney Driscoll is the only
attorney who argued the case. Although Attorneys
Strassburger and Rose no doubt wished to be at the
argument to witness the culmination of their efforts on
this case, the client would not ordinarily pay for their
presence. As such we will deduct 3.0 hours of Attorney
Strassburger’s time (3 x $350 = $1,050), and 1.0 hour of
Attorney Rose’s time (1 x $325 = $325).
Next, we note that Attorney Walczak’s time records
indicate charges of $550 for work performed on January
22, 2008 and $1,850 for work performed on September
24, 2008, but include no hours worked on either occasion.
We could certainly deduce the number of hours worked
given his hourly rate of $500, however, have decided to
deduct these hours in their entirety due to this apparent
anomaly. ($550 + $1,850 = $2,400).
We now turn to the County’s objection to Attorney
Strassburger’s inclusion of associate time in his time
records. Although associates billed time to the project, as
reflected in Attorney Strassburger’s the time records,
plaintiffs did not actual include the 7.4 hours of associate
work in their calculation of the lodestar. [See doc. no. 39
at 16]. Because the associate hours were not included in
the requested lodestar, we will not reduce the lodestar
amount on that basis.
Finally, although plaintiffs asserted in their briefing that
they did not bill for responding to media inquiries,
Attorney Strassburger includes a time entry on May 26,
2011 for doing just that, among other tasks. [doc. no. 39
at SI 54]. Because there is no indication in the time record
specifying how much time was spent on media inquiries,
and how much time was spent on the other tasks, we are
disallowing the entire 2.4 hours (2.4 x $350 = $840).
In conclusion, as a result of our independent review of the
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time records in response to the County’s general objection
to the number of hours worked factor on the ground that
the hours were duplicative and excessive, we find a total
of 5.4 hours of Attorney Strassburger’s time to be
unwarranted and duplicative; 1.0 hour of Attorney Rose’s
time to be duplicative; and two of Attorney Walczak’s
time entries, for a total of $2,400, to be improperly
supported. Using the hourly rates set forth by plaintiffs,
which we find below to be reasonable, we will reduce the
requested lodestar by $4,615.00.

2. The Hourly Rate Factor
The County also objects, although again only generally
and without any evidentiary support, to the hourly rates
plaintiffs used to calculate the lodestar. The hourly rates
reflected on the billing records are: Attorney
Strassburger—$350; Attorney Driscoll—$475; Attorney
Walczak—$500; and Attorney Rose—$325. The County
alleges that these rates are “excessive and unreasonable.”
[doc. no. 42 at 5]. According to the County, Attorney
Strassburger cannot use the rate he typically charges his
private clients because this was not a complex case. The
County further contends that *556 the public interest
attorneys either cannot recover any fees at all because
they do not typically charge their clients, or cannot use a
rate that exceeds those that were recently found to be
reasonable in Codepink Women for Peace v. U.S. Secret
Service, 2010 WL 2196262 at *4 (W.D.Pa. Jun. 1, 2010).
[10]

As an initial matter, Attorney Strassburger has
provided sufficient support for his hourly rate of $350.
This is the rate that he typically charges clients, and it is
supported by evidence from practitioners attesting to its
reasonableness. The County’s contention that this case
was not complex enough to justify the rate is utterly
baseless. We will use that hourly rate in calculating the
lodestar.
[11]

Turning now to the public interest attorneys, because
they do not charge clients for their services, we must
determine what a reasonable prevailing market rate would
be for their services. Blum v. Stenson, 465 U.S. 886, 895,
104 S.Ct. 1541, 79 L.Ed.2d 891 (1984). The County is
correct that an hourly rate of $275 was deemed reasonable
for Attorney Rose in Codepink, while an hourly rate of
$450 was deemed reasonable for Attorney Walczak. Here,
the hourly rates being used are $325 and $500,
respectively. Simply put, the ACLU attorneys are each
seeking a $50 increase in their hourly rate since the
Codepink case was decided about eighteen months ago.
The ACLU attorneys have supported their use of an

increased hourly rate via declarations from practitioners
and public reports regarding the increase in attorneys’
billing rates during this time period. Because we are to
consider the prevailing market rate at the time the fee
award is made, not at the time the case was filed, the fact
that Codepink was filed after this case is immaterial.
Lanni v. New Jersey, 259 F.3d 146, 149–150 (3d
Cir.2001). We conclude that plaintiffs have provided
adequate support to justify the reasonableness of the
hourly rates being charged by both Attorney Rose and
Attorney Walczak, including a $50 increase over those
rates deemed reasonable in Codepink.
Finally, we find that plaintiffs have provided sufficient
evidence to support the reasonableness of Attorney
Driscoll’s hourly rate of $475. The County’s blanket
assertion that the rate is “excessive and unreasonable”
because Attorney Driscoll is departing from his normal
practice of charging $0 (because he is a public interest
attorney) is nonsensical. It is also, again, not supported by
any record evidence. On the other hand, plaintiffs have
provided sufficient evidentiary support to establish that
the hourly rate is reasonable in the relevant legal market.
Therefore, we find no valid basis on which to reduce any
of the hourly rates used in calculating the lodestar.

3. The Lodestar Calculation
Based on the above, the lodestar in this case is
$323,597.50 ($328,212.50 (requested lodestar)—
$4,615.00 (representing hours disallowed)). We must now
consider whether we should adjust this amount, either
upward or downward. Again, the County has addressed
this factor in only a cursory fashion, by doing no more
than restating the general legal principle that “a lodestar
amount should be reduced based on the limited success of
the litigation,” without any argument, factual or legal,
addressed to this particular case [doc. no. 42 at 4]. Despite
these deficiencies, we have nevertheless considered the
County’s argument. We find no basis on which to reduce
the award of fees based on the success of this litigation, or
any other factor.
These plaintiffs achieved a high level of success. Through
their attack on a single *557 county’s ordinance, they
succeeded in establishing legal precedent with state-wide
effect. Municipalities throughout the Commonwealth are
either repealing similar ordinances or postponing passage
of the same pending review of the Pennsylvania Supreme
Court opinion. See Bill Wellock, Edwardsville Repeals
Sex Offender Ordinance, CITIZENVOICE.COM (Jan. 19,
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2012,
12:34
p.m.),
http://citizenvoice.com/news/edwardsville-repeals-sexoffender-ordinance1.1242705# axzzljvSMgx5F; Cindy
Cusic Micco, Law Drafted to Limit Where Sex Offenders
Can Live In Pine Township: Supervisors Table Draft of
Ordinance to Allow More Time for Research, PINERICHLAND PATCH, (Jan. 19, 2012, 12:31 p.m.),
http://pine-richland.patch.com/articles/law-drafted-tolimit-where-sexoffenders-can-live-in-pine-township.
Therefore, we find the adjusted lodestar amount of
$323,597.50 to reflect an award of attorney’s fees that is
reasonable, appropriate, and sufficient to induce a capable
attorney to undertake the representation of this
meritorious civil rights case. We also award the total costs
sought pursuant to section 1988(b) as we find the postage
fees, on-line research fees, and filing fee to be reasonably
incurred and typically charged to private clients. Thus, the
total award in this case is $324,504.96 ($323,597.50
(adjusted lodestar) + $907.46 (costs)).

IV. CONCLUSION
For the foregoing reasons, we make a total fee award in
the amount of $324,504.96 pursuant to section 1988(b).
An appropriate order will be filed contemporaneously
with this opinion.

ORDER
AND NOW, this 25th day of January, 2012, IT IS
HEREBY ORDERED that plaintiffs’ petition for
attorneys’ fees and costs [doc. no. 39] is GRANTED
WITH MODIFICATION. Based on the memorandum
filed contemporaneously with this order, plaintiffs may
recover costs in the amount of $907.46 and attorneys’ fees
in the amount of $323,597.50 from defendant County of
Allegheny.

Footnotes
1

Neither party has discussed whether we have the authority to award fees for proceedings before a state supreme court, but we find
that we do given that the proceedings occurred at the request of the Court of Appeals and were the basis on which the Court of
Appeals affirmed our decision. See Exeter–West Greenwich Regional School District v. Pontarelli, 788 F.2d 47, 51–52 (1st
Cir.1986) (citing Webb v. Board of Education of Dyer County, Tennessee, 471 U.S. 234, 105 S.Ct. 1923, 85 L.Ed.2d 233 (1985)).

2

Curiously, the County does not acknowledge that this body of case law exists. [doc. no. 42 at 2–3]. Instead, the County argues only
that because this case was decided on state law preemption grounds, which are not listed in section 1988(b), plaintiffs are not
entitled to any award of attorney’s fees. This analysis is incomplete, and incorrect.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

DAWN DOVER,
Individually, and on Behalf of
All Others Similarly Situated,
Plaintiff,
v.
SHOE SHOW, iNC.,
Defendant.
_____________________________________________________________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 2:12-cv-00694-CB-MPK

DECLARATION OF GARY F. LYNCH IN SUPPORT.OF PLAINTIFF’S UNOPPOSED
MOTION FOR AWARD OF ATTORNEYS’ FEES, REIMBURSEMENT OF EXPENSES
AN]) PAYMENT OF PLAINTIFF INCENTIVE AWARD
I, Gary F. Lynch, hereby state under penalty ofperjury as follows:
1.

I am a founding partner in the law firm of Carison Lynch Ltd.’ I submit this

Declaration in sUpport of my firm’s application for an award of attorneys’ fees and
reimbursement of expenses, and payment of a Plaintiffs incentive award, in connection with
services rendered to the Plaintiffs’ Settlement Class.
2.

This firni’s compensation for the services it has rendered in this case has been

wholly contingent on the success of this litigation.
3.

As Class Counsel, the attorneys, paralegals, and staff of my firm were involved hi

the activities reflected in the spreadsheet appended hereto as Exhibit B.
4.

All of this work was reasonable and necessary to the prosecution of this case.

5.

The attorneys, paralegals, and staff of my firm have spent 609.5 hours working on

this case from inception through February 20, 2014, and the spreadsheet includes an estimate of

‘A copy of the Firm Resume of Carison Lynch Ltd is attached hereto as Exhibit A.
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time and expenses since that date through the hearing on the motion for final approval of the
settlement on March 13, 2014. The corresponding lodestar for this period, based on the firm’s
current rates, is $252,919.50.
6.

None of the time included in Class Counsel’s fee application is for any work that

has been done in connection with the application for fees.
7.

From inception through February 20, 2014, plus the estimate for preparing and

attending the hearing on the final approval of the settlement, my firm has expended a total of
$6,019.50 in unreimbursed expenses in connection with the prosecution of this litigation. These
expenses are reflected in the books and records of this firm maintained in the ordinary course of
business. These books and records are prepared from expense vouchers and check records and
are an accurate record of the expenses incurred.
8.

As of February 27, 2014, there have been no objections to Class Counsels’ fee

request, and no Class Member has requested exclusion from the Settlement Class.
I declare under penalty of perjury that the foregoing is true and correct, this 27th day of
February, 2014.
Is! Gary F Lynch
Gary F. Lynch
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F~M RESUME OF CARLSON LYNCU LTD
Effective June 1, 2004, Bruce Carlson and Gary Lynch combined their prior practices to
form the firm of Carison Lynch Ltd., with the intention of building a boutique firm that expanded
upon their substantial individual experience and success representing plaintiffs in consumer,.
labor and employment and wage and hour, class action litigation in federal ~nd state courts
throughàut the country. Litigation prosecuted by Carlson Lynch has resulted not only in the
substantial monetary recoveries on behalf of class members described below, but Carison Lynch
cases continue to generate seminal legal authority, and the firm recently obtained its third
federal appellate reversal within a twelve month period. In June 2012, the United States
Supreme Court granted certiorari in a collective action under the FLSA in which Carlson Lynch
is lead counsel for Plaintiff Oral argument occurred in December 2012, wherein the Solicitor
General of the United States participated as amicus supporting the position advocated by Carlson
Lynch (this case originated in the EDPA).’
Prom June 2004 through June 15, 2013, Carlson Lynch was either lead or co-lead counsel
representing plaintiffs in the following representative list of settled class actions:
. In re Wireless Phone Equipment Replacement Insurance Litigation. (C.P. Allegheny

County, Pennsylvania): Bruce Carlson and Gary Lynch were lead counsel in this national
litigation alleging consumer frat1d in connection with wireless phone equipment replacement
insurance. Following the fairness hearing in November, 2004. the Court entered Findings of
Fact and Conclusions of Law which commented on the adequacy of Carlson Lynch as lead
counsel as follows:
“Class counsel haye abundant experience as lead counsel in consumer class
‘In a highly anticipated 5-4 decision, the Supreme Court reversed the Third Circuit and. ruled
against Plaintiff
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action litigation. Indeed, class counsel have frequently appeared before this
Court. Other courts have routinely recognized class counsels’ adequacy.
This Court readily agrees with these other courts, and finds that Bruce Carlson
and Gary Lynch are more than adequate counsel, and indeed are capable and
diligent class action attorneys.”
The settlement was approved and the settlement proceeds were distributed to the class.
• Gualano v. Abercrombie & Fitch Stores, Inc., ~U.S.D.C., W.D. Pa). Bruce Carlson

and Gary Lynch were co-lead counsel in this wage and hour litigation alleging that defendant
retail clothier was violating federal and state minimum wage laws. Following the fairness
hearing in early 2005, where a multi-state settlement was presented to the Court for approval,
the Court entered Findings of Fact and Conclusions of Law addressing lead counsels’ adequacy
as follows:
‘9]ae Court finds the plaintiffs’ counsel, Bruce Carlson and Gary Lynch, are
experienced class counsel and that they have met all of the requirements of
Rule 23(g)(1)(B) and (C). Consistent with the underlying purpose ofFed. R.
Civ. P. 23, plaintiffs’ counsel have achieved, with utmost efficiency, a quality
result for the entire class and are commended for the diligence and effective
advocacy they have displayed on behalf oftheir clients.”
• Pasci v. Express, LLC, (U.S.D.C., W.D. Pa.). This case was similar to the
Abercroznbie case discussed above, and proceeded to a ~irness hearing in November 2004,

where a multi-state settlement was presented to the Court for approval. Regarding the adequacy
of Carison Lynch, the Court issued Findings and Conclusions stating:
‘With respect to the adequacy of counsel, the Court finds that class counsel
have capably and vigorously represented the class. Bruce Carlson and Gary
Lynch have substantial experience in class-based litigation involving
consumer fraud and employment claims.
Class counsel achieved an
efficient and excellent result on behalf of the class.”
...

• J~%te v. United Steel Workers ofAmerica, (U.S.D,C., W.D. Pa.). Carlson Lynch was

co-lead counsel in this age-discrimination class action against the U.S.W.A. After overcoming a
motion to dismiss on a legal issue regarding which there was a substantial split of authority, the
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• defendant requested mediation to explore the possibility of settlement. After extensive
mediation over a one month period in June 2004, the ease ultimately settled for an amount that
defense counsel characterized as the highest ever paid by the TJ.S.W.A. in connection with civil
litigation.
• Bannon v. First One Lending, ma, (C.P., Allegheny County, Pennsylvania). Carison
Lynch was co4ead counsel in this class action filed on behalf of Pennsylvania second mortgage
loan borrowers alleging that they were charged excessive settlement fees in violation of the
• Pennsylvania Secondary Mortgage Loan Act. After the court denied defendant’s motion to
dismiss, the case ultimately settled and plaintiffs and the class were retImded 100% of the
alleged overcharge.
• Dwight v. American Eagle Ozqfltters, Inc., (C.P., Allegheny County, Pennsylvania).
Carison Lynch was lead counsel in this class action alleging that American Eagle violated the
minimum wage laws. The parties negotiated a multi-state settlement, which was approved ~y the
trial court. The settlement proceeds have been distributed to the class.
~. Tarlecki v. Bebe Stores, Inc. tU.S.D.C., N.D. CA) Carlson Lynch was co-lead counsel
in this wage and hour litigation alleging that deibndant retail clothier was violating federal and
state minimum wage laws. With the mediation assistance of a former federal judge from the
Northern District of California, the parties reached a proposed national settlement and thai
approval was granted following a fairness hearing in late 2009, at which Gary Lynch appeared
on behalf ofthe Class.
a Dykeman v. Charming Shoppes, Inc., (Sup. Ct., King County, Washington) Carison
Lynch was co-lead counsel in this case alleging violations of the Washington state minimum
‘wage la*s. After the Court denied defendants’ motion to~ dismiss and granted plaintiffs’ class
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certification motion, the parties reached a mediated settlement which was approved by the trial
judge. The settlement proceeds were distributed to the class in early spring of 2007.
Carlson Lynch was also co-lead counsel in a related case in state court in Caiifornia on
behalf of a class of California Charming Shoppes Employees. The parties in that case negotiated
a proposed settlement, and final approval was granted following a fairness hearing in May 2008.
• Pius v. NovaSiar Home Loans, Inc. eta!., (U.S.D.C.. S.D., Ga.) Carlson Lynch was
co- lead counsel for plaintiffs in this national RESPA class action. The Southern District of
Georgia was the MDL court for this litigation. After the Court denied defendant’s motion to
dismiss, after the court denied defendants’ motion for summary judgment and granted plaintiffs’
motion for class certification in a related Maryland state court action where Carlson Lynch was
—

also co-lead counsel, and after extensive discovery including the video depositions of several of
defendants’ top executives, the parties participated in multiple mediation sessions and ultimately
arrived at a national cash settlement on behalf of class members for $17,300,000.00. The Court
granted preliminary approval of the proposed settlement on July 11, 2007. A thirness hearing
was held on September 14,2007, at which Bruce Carison appeared onbehaif of the class. On
September 18, 2007, the court entered an Order granting final approval of the settlement and
entering Judgment.
• BaUaline v. Advest, (U.S.D.C., W.D; Pa.). Carlson Lynch was lead counsel for
plaintiffs in this wage arid hour class action alleging that defendant stock brokerage company
violated state overtime laws. After Defendant filed its answer arid substantial informal and
formal discovery ensued, the parties participated in mediation and reached an agreement
regarding a proposed national settlement. The Court entered an order granting final approval of
the settlement on September 16, 2008.
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• Ellis v. Edward Jones (U.S.D.C.N.D.OH.). Gary Lynch and Carison Lynch chaired

the Plaintiffs’ Leadership Committee in this wage and hour class action alleging that defendant
stock brokerage company violated federal and state overtime laws, After Defendant filed an
answer and after significant discovery wherein Defendant produced in excess of 500,000 pages
of documents and hundreds of videotapes, the parties commenced mediation to pursue a potential
global settlement. The first mediation, ~.vlth occurred in Atlanta in March 2007, was
unsuccessfiul. Ultimately, the parties participated in a second mediation in San Francisco, at
which die parties arrived at the basic temis of a proposed settlement pursuant to which class
members torn multiple states received in excess of $19,000,000.00. After a fkirness hearing on
January 5, 2009, the Court granted final approval of the settlement.
a Dyers v. .PNC Financial Sen’ices Group, Inc~ ~U.S.D.C. W.D. Pa.) Carison Lynch was

lead plaintiffs counsel in this wage and hour class action alleging that defendant stock brokerage
company violated federal and state overtime laws. A multi-state settlement was approved
following a thirness bearing in June 2008.
• Steen v. A. G. Edwards, Inc. (U.S.D.C., S.D. Ca.) Carlson Lynch was co-class counsel

for plaintiff in this wage and hour litigation alleging that defendant stock brokerage company
violated federal and state overtime laws. A mediated national class-based settlement has been
reached and preliminary approval has been granted. A fairness hearing was held on August 31,
2009 in Los Angeles, after which the Court has entered an Order granting final approval of the
settlement.
• Meola v. AXAFinancia4.Inc. (U.S.D.C., N.D. Ca.) Carlson Lynch was co-class

oounsel for plaintiff in this wage and hour litigation alleging that defendant financial services
company violated federal and state overtime laws. A mediated national class-based settlement
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was negotiated, in this matter and final approval was granted following a fairness hearing in the
fall of 2009.
• hi re St. Francis Health System (C.P., Allegheny County Pennsylvania) Carison
Lynch was counsel thr the class in connection with this wage and bour litigation on behalf of
certain former employees of the St. Francis Health System in Pittsburgh. Plaintiff asserted that
the class was de15rh’ed of severance benefits when St Francis Health System was acquired by
another hospital group in Western Pennsylvania. Prior to the disposition of Plaintiffs class
certification motion, the parties engaged in extensive mediation before reaching a class-based
settlement.
• Haag v. Janney Montgome;y Scott (U.S.D.C., ED. Pa.) Carlson Lynch was a member

of the three firm Executive Committee in this wage and hour class action alleging that defendant
stock brokerage company violated federal and state overtime laws. After protracted litigation
and two separate mediations, the parties reached a multi-state settlement. A fairness hearing was
conducted in Philadelphia on Tune 30, 2009, where Gary Lynch appeared on behalf ofthe class.
Following the hearing, the Court granted final approval of the settlement.
• Steinberg v. Morgan Stanley & Co. ~U.S.D.C., S.D. Ca.) Canaan Lynch was co-class
counsel for plaintiff in this wage and hour litigation alleging that defendant stock brokerage
company violated federal and state overtime laws. A mediated national class-based settlement
was reached and final approval of the settlement has been granted.
• Ramsey v. Ryan BeOk, Inc. (U.S.D.C., S.D. N.Y.) Carlson Lynch was co-class counsel
in this wage and hour class action alleging that defendant stock brokerage comjiany violated
federal and state overthue laws. After protracted litigation, the parties reached a multi-state
settlement and final approval was granted in June 2010.

-
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a Kniess v. Heritage Valley Health Systems, Inc. (C.C.P., Allegheny Cty, PA) Carlson

Lynch was lead counsel in this wage and hour class action alleging the defendant hospital system
failed to pay overtime compensation to its nurse practitioners and physician’s assistants. The
parties reached a mediated class settlement whereby class members received the majority ofthe
back pay alleged by Carlson Lynch.
•

Leacibitter i’. The Washington Hospital, h2c. (U.S.D.C., W.D. PA.) Carlson Lynch

was lead counsel in this wage and hour class action alleging the defendant hospital system failed
to pay overtime compensation to its nurse practitioners and physician’s assistants. The parties
reached a mediated class settlement whereby class members will be eligible to receive the
majority of the back pay alleged by Carison Lynch, and the settlement has received final
approval from the Court.
• Kaher v. Ameriquest Mortgage co. ~TJ.S.D.C., W.D. Pa.IMDL ND. IlL). Carison

Lynch was counsel for plaintiff in connection with this consolidated group of class actions
alleging the existence a kick-back scheme in violation of RESPA, along with numerous other
unfair lending practices. The specific case being handled by Carlson Lynch created new law
under RESPA. Specifically, Carlson Lynch filed this action as a test case to challenge what they
viewed as a negative trend in the law regarding how federal trial courts were determining
whether a consumer has standing to sue under RESPA, as well as the manner in. which damages
are calculated under RESPA. Every prior federal trial court to consider these issues had sided
with defendants. In opposing the Amerfquest motion to dismiss that was filed in this case,
Carlson Lynch argued that these other federal trial courts had fbndamentally misinterpreted the
legislative history ofRESPA, to support their decisions to dismiss the prior cases. In a seminal
decision, the United States District Court for the Western District ofPenns~lvania departed from

Case
Case2:08-cv-01730-MRH
2:12-cv-00694-CB Document
Document 52-1
213-8 Filed
Filed02/27/14
06/02/14 Page
Page1213ofof2627

the holdings issued by these other federal courts, and agreed with the arguments of Carison
Lynch, denying the motion to dismiss. See, Kahrer v. Ameriquest Mortgage Co., 418 F.Supp.2d
748 (W.D. Pa. 2006)(Hay, 3.). Multiple federal courts of appeal have adopted the .Kahrer
reasoning, including at least the Sixth and Third Circuits.
This case was ultimately settled as part of MDL proceedings against Ameriquest in the
Northern District of Illinois, and final approval ofthe settlement has been granted.
• Career Education Corporation Misclassification Litigation (U.S.D.C., W.D. Pa.) In

early 2011, Carlson Lynch filed a putative collective action on behalf of admissions
representatives employed by culinary schools operated by Career Education Corporation.
Carlson Lynch alleges that these individuals were misclassified and improperly denied overtime
benefits. A class settlement was negotiated in this case and final approval ofthe settlement was
granted in December 2011.
• Atrium Centers. LLC Automatic Meal Break Deduction Litigation (U.S.D.C., N.D.

Ohio) Carison Lynch is lead counsel in this collective actioa on behalf of hourly health care
workers (primarily nurses) alleging improper pay practices in connection with automatic meal
break deductions. After the court granted Plaintiffs’ motion for conditional certification of a
collective action under the FLSA, extensive discovery ensued. Following the close of discovery,
in the fall of 2012 the Parties engaged in mediation with a former United States Magistrate Judgeand reached an agreement to settle the case on a collective basis. The settlement was approved
by the court in December2012 and the settlement proceeds have been distributed.
• Northwestern Memorial Healthcare Automatic Meal Break Deduction Litigation

(U.S.D.C., N.D. Hi.) Carison Lynch is lead counsel in this collective/class action on behalf of
hourly health care workers (primarily nurses) alleging improper pay practices in connection with
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automatic meal break deductions. After extensive discovery and the denial ofDefendant’s
motion for summary judgment, the Parties reached a mediated class settlement in the fall of
20 12. The Court has preliminarily approved the settlement and a fairness bearing is set for the
fall of 2013.
• Crozer-Keystone Health System Overtime Litigation (Wurse Practitioners/Physician ~

Assistants). Carison Lynch filed a putative collective action against Crozer-Keystone Health
System in the Eastern District ofPennsylvania. The Complaint challenges pay practices related
to nurse ptactitioners and/or physicians’ assistants. The plaintiffs in these eases allege that they
are illegally being denied overtime compensation by their employers. After discovery, the
Parties filed cross motions for summaryjudgment. In a widely reported opinion issued on
January 4, 2011, the Court granted Plaintiff’s motion for summary judgment, holding that
Defendant has misclassified individuals in Plaintiff’s job position. Defendant’s motion for
reconsideration ofthe federal court’s summary judgment decision was denied in a twenty one
page opinion and order issued on August 15, 2011.
Following mediation, the settlement ofthis case was approved in August. 2012.
• CitiMorigage SCF.A Litigation (S.D.NY). In July2011, Carlson Lynch is fri-lead

counsel in a class action against CitiMottgage on behalf of Sergeant Jorge Rodriguez in the
Southern District ofNew York. This case alleges that CitiMortgage improperly foreclosed upon
Mr. Rodriguez’s home (and the homes of similarly situated individuals) while he was serving his
country in Iraq, in violation ofthe Servicemembers Civil Relief Act. The case recently settled on
a class basis and a motion for preliminary approval of the settlement is pending.
Other Active Class Actions
In addition to t~ie above-listed cases, Carlson Lynch is lead, or co-lead counsel in
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numerous pending class actions including the following (this list is izot complete—it is intended
to be representative only):
. In re Community Bank ofNorthenz Virginia and Guaranty National Bank of

Tallahassee Seconda;y Mortgage Loan Litigcaion, (U.S.D.C,, W.D. Pa.). Carison Lynch is class
counsel lii this national litigation under the Real Estate Settlement Procedures Act. The case
originally settled for a cash amount in excess of $3~,000,0OO.00. Bruce Carlson was lead
counsel for the settling plaintiffs and presented the original proposed settlement at a fairness
hearing in November 2003. The Court approved the settlement notwithstanding a coordinated
opt-out and objection campaign mounted by a consortium of competing plaintiffs’ counsel. The
objectors appealed the Court’s order approving the settlement, and Carlson presented the settling
plaintiff~’ position at oral argument before the U.S. Court ofAppeals for the Third Circuit on
February 17, 2005. In August 2005, the Third Circuit vacated the order approving the
settiement, and remanded the case for thither proceedings relating to the settlement.
After extensive additional briefing on remand, and with the mediation assistance of a
former judge from the United States Court of Appeals for the Third Circuit, the settling parties
negotiated a modified and enhancM settlement, whereby Defendants agreed to make available to
the class an additional amount in excess of$14,000,000, so that the value of the proposed
modified settlement was close to $50,000,000.00. At the same time, United States District Court
Judge Gary L. Lancaster issued a lengthy opinion rejecting the objectors’ argument that the
settlingplaintiffs should have asserted additional claims under the Truth in Lending Act. The
proposed modified and enhanced settlement was referred to the former Chief Judge ofthe
Western District of Pennsylvania

—

acting as a friend ofthe Court —to make an initial

determination regarding the fairness and adequacy of the revised settlement. On July 5,2007,
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former Chief Judge Ziegler issued an advisory opinion holding that the modified, enhanced
settlement was fur, adequate and reasonable for the class.
Thereafter, Judge Lancaster conducted a lengthy hearing regarding whether the proposed
settlement class should be certified and the modified settlement preliminarily approved. On
January 25, 2008, Judge Lancaster issued an opinion and order certifying the settlement class and
preliminarily approving the proposed settlement. A fairness hearing related to the enhanced
settlement was conducted on June 30, 2008. On August 15, 2008, the Court issued a
comprehensive Opinion and Order granting final approval of the modified settlement.
Objectors again appealed the final judgment and approval of the modified settlement to
the Third Circuit. Following extensive briefing, Bruce Carlson argued the position ofthe settling
plaintifTh before the Third Circuit on April 20, 2010.
In the fall of2010, the Third Circuit issued a published a lengthy precedential decision
vacating the Order approving the settlement and remanding for fbrther proceedings. The initial
post-remand status conference was held on February 23, 2011.
At the post-remand status conference, counsel for Plaintiffs including counsel for the
—

objectors—proposed two alternative suggestions for the direction ofthe litigation going forward:
1) global mediation to ascertain whether a new settlement was possible; or, 2) entry of an MDL
case management order appointing Bruce Carison and Fred Walters as co-lead counsel for all of
the consolidated actions, and directing that the case be litigated consistent with the structure set
forth in the proposed order. The Court granted Defendants’ request for thirty days to consider
which way it would like to proceed, and Defendants ultimately requested additional mediation,
which occurred in Manhattan on June 9-10, 2011. The case did not settle and i~back in
litigation. Defendants have filed motions to dismiss and Plaintiffs filed their brief in opposition
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to the motions in early February 2012. Oral argument on the motion was held in September
2012.

In late June 2013, the Court issued an Order granting the motions in part, and denying

the motions in part. All ofPlaintiffs’ key claims survived the motions to dismiss.
Bruce Carison and Fred Walters have been formally appointed as interim lead counsel for
the class. Following the death of former Chief Judge Lancaster, the case was transferred to
Judge Schwab. After the case was transferred, Plaintiffs filed a motion for class certification.
The motion has been Ibily briefed and the Court has held oral argument in connection with the
motion.
Bruce Carlson and Fred Walters are also counsel for the putative class, and represent a
class plaintiff on the unsecured creditors committee, in a related bankruptcy proceeding pending
in. the SONY wherein the debtor is Rescap, the parent company of one of the original
defendant’s in. this action. Carison Lynch and Walters Bender (along with bankruptcy counsel)
reached a settlement in principle for the class in the bankrupby case during the week of June 17,
2013, and a formal motion for approval ofthe settlement will be filed in the bankruptcy court in
early July 2013.
• P14 CTI4 Litigation. Carison Lynch has been counsel for Plaintiffs in numerous
putative class actions alleging a violation ofthe Fair and Accurate Credit Transaction Act. These
cases have been ified in various federal courts nationally. Class certification motions have been
gtanted in multiple cas~s. Motions to Dismiss have been denied in at least five of the cases. A
motion for summary judgment was denied in a sixth case. Proposed class-based settlements
have been negotiated in more than (20) twenty of the cases, with final approval having been
granted, and judgment entered, in those cases.
On June 4, 2008, Congress passed an amnesty bill that eliminated potential liability for
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every defendant that had a FACTA case pending against it as of that date, but did not change the
law prospectively. As a result, several defendants with which Carlson Lynch had negotiated
class settlements—wherein final judgment had not been entered—attempted to retreat from
settlements based upon the change in law. Two judges in the Western District of Pennsylvania,
and one judge in the Eastern District of Pennsylvania, issued orders and wrote opinions
supporting Carison Lynch’s efthrts to enforce the settlements, and those cases proceeded to
judgment. One judge in the Western District of~ennsylvania refused to enibree a similarly
postured class settlement, and vacated the preliminary approval order that she had previously
issued. Carison Lynch appealed that decision and the Third Circuit reversed in a published
decision issued on June 15, 2010. The Third Circuit directed the trial judge to enforce the
settlement, and a fatness hearing in that ease was held on February 10, 2011, at which time final
approval ofthe sefflement ~as granted.
Carison Lynch has recently filed multiple new FAC~A cases, and discovery in those
eases is ongoing, with proposed class settlements negotiated in numerous cases.
..

Hospital IvIeal-Thwk Overtime Litigation. Beginning in late 2010, Carlson

Lynch filed numerous putative class and/or collective actions on behalf of hourly health care
workers (primarily nurses) alleging improper pay practices in connection with automatic meal
break deductions. These cases remain in active litigation. Some of the defendants in these cases
include: UPMC (Pittsburgh), West Penn Allegheny Health Systems (Pittsburgh), Genesis Health
Care (Philadelphia), Northwestern University Health Care System (Chicago), Kindred Health
Care (Chicago), NCR Manorcare (Toledo), Vanderbilt University Health Care System
(Nashville), ECA, Inc. (Nashville), Resurrection Health Care (Chicago), St. John Health
(Detroit). Document and deposition discovery is ongoing in some of the cases. Conditional
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certification was wanted in at least seven of the cases.
There has been active motions practice in a number of the cases as well, with numerous
issues currently pending before multiple federal courts of appeal. On August 31, 2011, the
United States Court of Appeals for the Third Circuit issued aseminal opinion in Symozyk v.
Genesis Flealtlware Corporation, reversing the trial court’s order granting defendant’s motion to
dismiss4 Gaxy Lynch successfully argued the appellant/plaintiff’s position before the Third
Circuit in this case. In this opinion, the Third Circuit defined the standards fix preliminary
certifcation in cases under Section 216(b) ofthe Fair Labor Standards Act. The decision in this
case represented the third federal appellate reversal obtained by Carison Lynch in the twelve
monthperiod preceding the issuance of the decision.
Some of these cases hav~ settled on a collective basis during the summer and fall of
2012, and those settlements will be described in more detail once the documents become public.
. EFTA Litigation. Beginning in late 2010, Carlson Lynch ified putative class actions
on behalf of consumers in multiple federal venues under the Electronic Fund Transfer Act.
Those venues include: Western District ofPennsylvania, Eastern District ofPennsylvania,
Middle District of Pennsylvania, Western District ofNew York, Southern District ofNew York,
Northern District of Ohio, District of Maryland, Middle District of Florida, Southern District of
Florida, Western District of Missouri, Eastern District of Missouri, Southern District of Texas,
Northern District of Texas, Western District of Texas, Middle District of Tennessee, Western
District of Tennesse and Northern District of Georgia. These cases allege that varions
automated-teller machine (“ATM”) operators (primarily financial institutions) violated
mandatory ATM fee disclosure requirements, and therefore were not permitted to impose
transaction fees on ATM users at their machines. Motions to dismiss were granted in two cases
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based upon EFYA’s statutory safe harbor provision, and Carlson Lynch appealed the dismissals
to the Third Circuit The Third Circuit agreed with Carbon Lynch and reversed the Orders
granting the motions to dismiss, and both of those eases were remanded for further proceedings,
and then settled on a class basis. Class settlements have been negotiated in at least twenty five
additional eases to date. Some cases have been settled on an individual basis. Numerous cases
remain pending throughout the countr~’ and are in active litigation. Litigation classes have
recently been certified in some of the cases.
. ADA ATMAccessibility Luigation. Carlson Lynch is currently counsel for Plaintiffs in

a substantial number of actions filed under the Americans with Disabilities Act on behalf of
blind individuals to enforce ATM accessibility laws. These cases are pending in numerous
federal venues nationally. A substantial number of the cases hive been settled, and in all of
tho so cases the Defendants have agreed to equitable relief calculated to guarantee that they come
into compliance with the relevant regulations, and that once they are in compliance, they will
remain in compliance. There has been a limited amount of motions practice in these cases.
Several Defendants have filed motions to dismiss challenging Plaintiffs’ standing to sue under
Article III ofthe Constitution. None of these motions h&ve been successful to date, and in fact
one United States Magistrate Judge in the Eastem District of Texas initially issued a Report and
Recommendation suggesting that Defendant’s motion to dismiss should be granted, but after
Carlson Lynch filed a motion for reconsideration demons~ating that the Magistrate Judge was
urging a position that would be a clear enor of law, the Magistrate Judge issued an amended
opinion and recommended that the motion to dismiss be denied in its entirety. Motions to
dismiss have been denied in six of these cases to date.
. Other Class Actions. As of June2013 Carlson Lynch has filed numerous additional
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class actions on behalf of consumers and wage earners throughout the country. These cases
include wage and hour cases against adult entertainment establishments (i.e. on behalf of
“strippers” who have been paid improperly) and false advertising cases related to deceptive
product labeling. Those cases will be described in greater detail as the cases mature.
FIRM LAWYERS
Bruce Carlñon

-

Bruce Carlson is from Wilkinsburg, Pennsylvania, where he attended the publiQ schools. He
graduated from the University ofPittsburgh School of law in 1989. He was the Executive Editor
of the Journal of Law and Commerce in law school. He also obtained his undergraduate degree
from the University ofPittsburgh, graduating summa curn laude in political philosophy. After
law school, he was employed for approximately four years at Eckert Searnans Cherin & Mellott,
in Pittsburgh. Subsequently, he was a member at the Pittsburgh plaintiffs-FELA and mass tort
firm previously known as Peirce Raimond, Osterhout, Wade, Carlson & Coulter. During his five
year tenure at the Peirce frm, Carison developed and managed one of the largest, if not the
largest, pediatric lead poisoning practices in the country. After his practice evolved and began to
focus more on consumer class action litigation, he affiliated the practice with a prominent
Pittsburgh-based plaintif&’ class action firm. During the three and one-half years that he was
affiliated with that firm, Carison originated and was lead counsel in more consumer class cases
than any lawyer in Western Pennsylvania. These cases were filed not only in Western
• Pennsylvania, but in state and federal courts throughout the country. Effective June 1, 2004,
Carlson ended his relationship with his former firm and aligned his practice with his law school
friend and frequent co-counsel, Gary Lynch.
•

Carison is admitted to practice in the state courts ofPennsylvania and West Virginia, the
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United States District Courts for the Western, Middle and Eastern Districts of Pennsylvania, the
Northern and Southern Districts of West Virginia, the Northern District of Ohio, the Northern,
Southern, Eastern and Western Districts of Texas, the District ofMaryland, the Western District
of Tennessee and the United States Couris of Appeal fbr the Third and Eleventh Circuits. He is a
member of the Million Dollar Advocates Forum. He is a member of the American Association
of Justice, and the Pennsylvania, Western Pennsylvania and West Virginia Trial Lawyers
Associations.
Gary Lynch

-

-

Gary Lynch is from New Castle, Pennsylvania, where he attended the public schools. He has
been engaged in the practice of complex litigation on behalf of plaintiffs for the last fifteen years.
He graduated from the University ofPittsburgh School ofLaw in 1989, after obtaining a
Bachelor of Science degree in Accounting at Penn State University in 1986. While in law
school, he was the Topics Editor of the Law Review.
After graduating from law school, Lynch was initially employed by Reed Smith, then the
largest law firm in Pittsburgh. After working at that firm for several years and focusing primarily
on litigation defense, he decided that he wanted to start his own practice, representing plaintiffs
rather than defendants. Initially, he specialized in employment litigation on behalf of plaintiffs,
and in that context, successtlly handled both individual cases and class actions.

From 1994 through 1999, he sewed as the managing partner of a four-attorney
“boutique” firm, focusing on plaintiff employment litigation, complex personal injury, Workers
Compensation and Social Security disability. During this time, Lynch began to focus his practice
on clas.s litigation, at first solely in the context of employment discrimination litigation.
Since founding Carlson Lynch with Bruce Carison in 2004, he has ccu,tinued his practice in
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plaintifW employment litigation and, at the same time, has increasingly worked on consumer
class actions. In collaboration with Bruce, Gary has been suceessibi in expanding his class
action practice nationally. Gary is currently spearheading nationwide class litigation involving a
number of different industries and practices. He oversees all ofthe firm’s labor and employment
class litigation.
Gary is admitted to practice in the state courts of Pennsylvania, the United States Distribt
Courts for the Western, Middle and Eastern Districts ofPennsylvania, the Northern and Southern
flistricts of Ohio, the Northern District of Illinois and the United States Courts of Appeal for the
First, Third, Seventh, Ninth and Eleventh Circuits. He is also admitted to the United States
Supreme Court.
Pam Miller
Pam graduated from Westminster College in 1989 with a degree in history and political science.
She graduated from the University of Pittsburgh School ofLaw in 1993. Pam oversees the
firm’s disability practice.
Stephanie Goldin
Stephanie attended the College of William of Mary, where she graduated in 2000 with a
Bachelors of Business Administration, with a minor in economics. She graduated own laude
from the University of Pittsburgh School of Law in 2006. While at Pitt Law, Stephanie served
on the Journal of Law and Commerce. Stephanie worked as a clerk at Carison Lynch between
her second and third years of law school~ and during her third year of law school, before joining
the firm as a thU time lawyer in the fhll of2006. Stephanie works primarily in the firm’s
consumer class litigation practice.
Sunshine Fellows.
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Sunshine attended the University ofPennsylvania, where she graduated in 1998 with a Bachelor
ofArts in Sociology. She graduated ciun laude from the University ofpittsburgh School of Law
in 2001. While at Pitt Law, Sunshine served as a Research Editor for the Law Review. After
law school, Sunshine was an associate at Kirkpatrick Lockhart & Gates between 2001 and 2004,
Bechtel & Lee between 2004 and 2007 and Jackson Lewis between 2007 and 2011. Sunshine
works primarily in the finn’s wage and hour and employment practices.
Caries Diaz
Caries attended Duquesne University where he graduated in 2001 with a Bachelor of Science in
Business Administration. He obtained his law degree from Duquesne in 2004. Alter law school,
Caries was an associate at Meilcus, Fleming & Gutierrez in Tampa, Florida, between 2004 and
2006, and Burns White in Pittsburgh between 2006 and 2011. Carlos is admitted to practice in
both Pennsylvania and Florida, Carlos speaks fluent Spanish. Carlos works primarily in the
firm’s consumer class litigation practice.
Jamisen Etzel
Jamisen attended Duquesne University where he graduated magna curn laude in 2008 with a
Bachelor of Arts in Political Science. He obtained his law degree from New York University
School ofLaw in 2011. While at NYU Law, Jamisen was the Managing Editor of the Journal of
Legislation and Public Policy. During the summer of2O 10, Janaisen served an internship with
United States District Judge William H. Walls ofthe United States District Court for the District
ofNew Jersey. Jamisen works primarily in the firms’ consumer class litigation practice.

OF COUNSEL:
Tom Withers
Torn became of counsel to Carison Lynch in June 2008, and often provides advice and counsel to
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the firm regarding trial strategy.

-

Torn graduated from the University of Georgia law school in 1984. He also received his
undergraduate degree from the University ofGeorgia.
After graduating from law school, Tom joined Oliver, Maner and Gray, in Savannah,
Georgia, where he was a partner from 1988 until 1990. While at Oliver, Maner and Gray, Tom
was primarily engaged in the defense of medical malpractice oases for physicians. During his six
years with the frm, Tom tried approximately ten medical negligence cases to verdict, all of
which resulted in verdicts-for the defendants.
Thereafter, Tom joined the United States Attorney’s Office in the Southern District of
Georgia, where he remained for eight years. Torn initially served as an Assistant U.S. Attorney
in the Criminal Section before becoming Chief of the Criminal Section in 1993. Tom also
served as a Professional Responsibility Officer during his time with the United States Attorney’s
Office and was given the Department ofJustice’s Directot’s Award in 1997.
In 1998, Tom left the United States Attorney’s Office and became a founding partner of
Gillen Parker & Withers (now, Gillen Withers & Lake, LLC). Tom’s practice focuses on federal
and state criminal defense, MedicarefMedicai4 fraud, and complex civil litigation.
Tom is admitted to practice in the state courts of Georgia~ the United States District
Courts for the Southern and Northern Districts of Georgia, and the United States Court of
Appeals for the Eleventh Circuit.
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Exhibit B
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Firm Name:
Carison Lynch LTD
DOVER V. SHOE SHOW, INC.
Time and Expense Report
Reporting Period: Inception through February 20,. 2014
Categories:
1. Investigations, Factual Research, Initial
Complaint
2. Discovery
3. Pleadings, Briefs and Pretrial Motions
(Including Legal Research)

ATTORNEY OR PARALEGAL

1

4. Court Appearances
5. Settlement
6. Litigation Strategy, Analysis and
Case Management

2

3

4

5

6

TOTAL
HOURS

29.5
39.75
48.75
18.25
136.25

35.75
50.5
46.25
15.75
148.25

10.5
6.0
0
0
16.5

57.5
67.0
24.5
6.0
155.0

28.5
27.5
21.5
13.75
91.25

181.5
212.25
156.25
59.5
609.5

.

Gary F. Lynch(P)
Sunshine R. Fellows (P)
Jamisen A. Etzel (A)
Nichole Ehrheart (PL)
TOTALS:

19.75
21.5
15.25
5.75
62.25

COSTS:
Filing Fee
Service
Mediation
TOTAL COSTS:

$400.00
$75.00
$5,544.50
$6,019.50

TOTAL LODESTAR + TOTAL COSTS

=

$252,919.50

(P) Partner
(A) Associate
(PL) Paralegal

CURRENT
TOTAL
HOURLY LODESTAR
RATE
$500.00
$450.00
$350.00
$100.00

90,750.00
95,512.50
54,687.50
5,950.00
246,900.00
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
_________________________________________
)
DAWN DOVER,
)
Case No. 2:12-cv-00694-CB-MPK
Individually, and on Behalf of
)
All Others Similarly Situated,
)
)
Plaintiff,
)
)
v.
)
)
SHOE SHOW, INC.,
)
)
Defendant.
)
_________________________________________ )
[PROPOSED]
XXXXXXXX ORDER
Upon consideration of Plaintiff’s Unopposed Motion for Award of Attorneys’ Fees,
Reimbursement of Expenses and Payment of Plaintiff Incentive Award, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED AS FOLLOWS: Plaintiff’s Unopposed Motion for
Award of Attorneys’ Fees, Reimbursement of Expenses and Payment of Plaintiff Incentive
Award, Plaintiff’s Motion is GRANTED. Defendant shall pay fees and costs to Settlement Class
Counsel in the amount of $500,000.00, consistent with the terms of the Settlement Agreement.
Defendant shall also pay a Settlement Class Representative Award in the amount of $2,500.00 to
the named Plaintiff, consistent with the terms of the Settlement Agreement.
IT IS SO ORDERED.

DATED: ___________
March 13, 2014

cc:

Gary F. Lynch, Esquire
Sunshine R. Fellows, Esquire
Jamisen A. Etzel, Esquire
William David Geiger, Esquire

s\Cathy Bissoon
The Hon. Cathy Bissoon
United States District Judge
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Eric C. Bosset, Esquire
Andrew J. Soukup, Esquire
(Via CM/ECF Electronic
Mail)
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Consumer	
  Litigation	
  
Associates	
  (Len	
  Bennett	
  
firm)	
  
Consumer	
  And	
  Employee	
  
Rights	
  Law	
  Firm	
  (Chris	
  
North)	
  
Pietz	
  Law	
  Office	
  
Total	
  
	
  

$6,742.92	
  
$15,106.73	
  
$21,384.68	
  
$43,234.33	
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA
PITTSBURGH DIVISION
R. CATHY REARDON,
For herself and on behalf of all
similarly situated individuals.
Plaintiff,
v.

CIVIL ACTION NO.: 2:08cv1730

CLOSETMAID CORPORATION, et al
Defendants.

EXPENSES
Clerk of Court
(Filing fee)

12/19/08

$350.00

Justus A.D.R. Services
(Mediator’s fee for mediation)

5/13/09

$1,750.00

Pittsburgh trip to attend mediation
5/13/09
–U.S. Airways (flight to/from Pittsburgh)
5/13/09
(Additional amount for flight change)
5/13/09
–Springhill Suites (hotel)
5/13/09
–Cancellation fee (trip rescheduled from 4/09 to 5/095/13/09
--Mileage (to/from Richmond International Airport) 5/13/09
(100 miles x. $0.56)

$186.90
$161.00
$252.94
$150.00
$56.00
_________
$806.84

Confidential Investigation Agency, Inc.
8/13/09
(Fee for skip-traces performed on 2,497 individuals)
Pittsburgh trip to attend depositions
–U.S. Airways (flight to/from Pittsburgh)
–Springhill Suites (hotel)
–Super Shuttle (from airport to hotel)
(from hotel to airport)
--Yovana (lunch)
–Quiznos Food Court (dinner)

8/26/09-8/27/09
8/26/09 & 8/27/09
8/26/09
8/26/09
8/27/09
8/27/09
8/27/09

$3,121.25

$148.90
$269.21
$19.00
$21.00
$4.10
$5.77
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–Richmond International Airport (parking)
8/26/09-8/27/09
--Mileage (to/from Richmond International Airport) 8/26/09-8/27/09
(100 miles x. $0.56)

$24.00
$56.00
_________
$547.98

AAA Reporting, Inc.
7/9/10
(Fee for copy of Cathy Reardon’s deposition transcript)
Pittsburgh trip to attend Class Certification hearing 1/3/11-1/4/11
–United Airlines (flight to/from Pittsburgh)
1/3/11 & 1/4/11
–Wyndham Grand Pittsburgh Downtown (hotel)
1/3/11
–Super Shuttle (from airport to hotel)
1/4/11
–Richmond International Airport (parking)
1/3/11-1/4/11
--Mileage (to/from Richmond International Airport) 1/3/11-1/4/11
(100 miles x. $0.56)

$345.10

$224.80
$157.08
$20.00
$24.00
$56.00
_________
$481.88

Pittsburgh trip to attend mediation
–Expedia (Delta & United Airlines
flight to/from Pittsburgh which includes
hotel expense for Springhill Suites)
–Super Shuttle (from airport to hotel)
–Taxi (from meeting to airport)
–Norfolk International Airport (parking)
–Quiznos Food Court (lunch)
–Pittsburgh Grille (dinner)
--Mileage (to/from Norfolk International Airport)
(96 miles x. $0.56)

3/25/12-3/26/12
3/25/12 & 3/26/12

$530.78

3/25/12
3/26/12
3/25/12-3/26/12
3/26/12
3/26/12
3/25/12-3/26/12

$26.35
$40.00
$14.00
$7.37
$10.00
$53.76
_________
$682.26

First Class, Inc.
(Fee for 2,219 class member notifications)

9/28/12

Pittsburgh trip to attend status conference
1/9/13
–U.S. Airways (flight to/from Pittsburgh)
1/9/13
–Super Shuttle (from airport to meeting)
1/9/13
(from meeting to airport)
1/9/13
–Pittsburgh Grille (lunch)
1/9/13
–Dinner
1/9/13
–Richmond International Airport (parking)
1/9/13
--Mileage (to/from Richmond International Airport) 1/9/13
(100 miles x. $0.56)

$6,004.53

$285.20
$30.35
$32.75
$35.00
$7.00
$12.00
$56.00
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_________
$458.30
Kinko’s
(Copy fee)

9/26/13

$105.00

Pittsburgh trip to attend mediation
10/10/13
–Delta(flight to/from Pittsburgh)
10/10/13
–Richmond International Airport (parking)
10/10/13-10/11/13
–Yellow Cab Company (travel to opposing counsel’s ofc.) 10/10/13
--Mileage (to/from Richmond International Airport) 10/10/13-10/11/13
(100 miles x. $0.56)

$332.59
$24.00
$41.00
$56.00
_________
$453.59

Total: $15,106.73
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PIETZ LAW OFFICE, LLC
429 Forbes Avenue
Suite 1710 Allegheny Building
Pittsburgh, PA 15219
REARDON vs. CLOSETMAID CORPORATION
CASE COST & EXPENSE REPORT
REPORTING PERIOD: INCEPTION - MARCH 18, 2014
Date

Description

12/19/08 Courts USDC
Filing fee

Amount
$350.00

01/09/09 Budget Conferencing
Conference call

$50.58

02/10/09 Budget Conferencing
Conference call

$27.05

03/10/09 Budget Conferencing
Conference call

$12.72

03/17/09 Courts USDC
Filing fee

$40.00

03/31/09 Courts USDC
Filing fee

$40.00

05/13/09 Springhill Suites Parking

$18.00

06/19/09 D&B Hoovers

07/02/09 Quick Messenger, Inc.
Delivery

$105.93

$7.00

07/22/09 Federal Express
Express delivery

$35.81

08/06/09 Clicks
Copying

$71.38

08/25/09 Budget Conferencing
Conference call

$22.29

08/21/09 Federal Express
Express delivery

$34.48

10/02/09 AKF

$1,145.50
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PIETZ LAW OFFICE, LLC
429 Forbes Avenue
Suite 1710 Allegheny Building
Pittsburgh, PA 15219
REARDON vs. CLOSETMAID CORPORATION
CASE COST & EXPENSE REPORT
REPORTING PERIOD: INCEPTION - MARCH 18, 2014
Date

Description

10/21/09 Clicks
Copying

Amount
$45.40

11/13/09 Malakoff & Brady
Westlaw usage for Reardon in 2009

$382.82

12/16/09 Q & A Reporting

$178.05

04/19/10 Fedex-Kinkos
Copies

$10.78

07/26/10 Quick Messenger, Inc.
Delivery

$10.00

10/31/10 Thomson West
Westlaw

$153.46

12/31/10 Thomson West
Westlaw

$326.16

01/31/11 Thomson West
Westlaw

$23.05

03/24/11 Clicks
Copying

$109.58

07/01/11 Thomson West
Westlaw

$84.73

08/11/11 Thomson West
Westlaw

$26.31

08/31/11 Thomson West
Westlaw

$89.22

03/08/12 Federal Express
Express delivery

$44.72

03/31/12 Thomson West
Westlaw

$0.72
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PIETZ LAW OFFICE, LLC
429 Forbes Avenue
Suite 1710 Allegheny Building
Pittsburgh, PA 15219
REARDON vs. CLOSETMAID CORPORATION
CASE COST & EXPENSE REPORT
REPORTING PERIOD: INCEPTION - MARCH 18, 2014
Date

Description

07/02/12 Justus ADR Services
Mediation
01/31/13 Quick Messenger, Inc.
Delivery

Amount
$1,500.00

$15.00

03/03/13 Thomson West
Westlaw

$284.26

03/04/13 Southwest Airlines
Air fare to Tampa 04/01/13-04/05/13

$765.80

03/07/13 Hilton Hotels
Lodging
03/08/13 Searchbug Best People
Searches

$75.00

$1.97

03/11/13 Mary K. Rice
Witness fee

$80.00

03/11/13 Hunters Run Process LLC
Service on Mary Price

$45.00

03/12/13 Federal Express
Express delivery

$40.05

03/31/13 Thomson West
Westlaw

$403.60

04/04/13 Springhill Suites
Lodging 04/01/13

$178.08

04/03/13 Holiday Inn Express
Lodging 04/02/13

$106.92

04/04/13 Mariott
Lodging 04/03/13

$246.57

04/04/13 Avis Rent a Car
Lodging

$261.53
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PIETZ LAW OFFICE, LLC
429 Forbes Avenue
Suite 1710 Allegheny Building
Pittsburgh, PA 15219
REARDON vs. CLOSETMAID CORPORATION
CASE COST & EXPENSE REPORT
REPORTING PERIOD: INCEPTION - MARCH 18, 2014
Date

Description

04/04/13 Jim Pietz
Reimbursement of expenses to Tampa
04/04/13 Hunters Run Process LLC
Service on Mary Price
04/30/13 Thomson West
Westlaw
05/10/13 Clicks
Copying

Amount
$292.43

$90.00

$354.05

$72.76

05/13/13 Maxine Weinberg Agency
Transcript of Jennifer Boring

$483.65

05/13/13 Maxene Weinberg Agency
Transcript of Mary Price

$383.35

05/31/13 Thomson West
Westlaw

$89.38

07/01/13 Thomson West
Westlaw

$147.84

07/08/13 Clicks
Copying

$208.98

07/31/13 Thomson West
Westlaw

$354.14

08/09/13 Clicks
Copying

$61.89

08/14/13 Karen Early
Transcript of Motion Hearing

$302.95

08/31/13 Thomson West
Westlaw

$174.48

10/01/13 Thomson West
Westlaw

$6.78
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PIETZ LAW OFFICE, LLC
429 Forbes Avenue
Suite 1710 Allegheny Building
Pittsburgh, PA 15219
REARDON vs. CLOSETMAID CORPORATION
CASE COST & EXPENSE REPORT
REPORTING PERIOD: INCEPTION - MARCH 18, 2014
Date

Description

Amount

10/09/13 Thomson West
Westlaw - Sept

$28.73

11/28/13 Federal Express
Express delivery

$141.52

12/02/13 Thomson West
Westlaw

$113.41

12/11/13 Federal Express
Express delivery

$42.61

12/30/13 Thomson West
Westlaw

$3.77

12/31/13 Justus ADR Services
Mediation

$1,500.00

01/30/14 Thomson West
Westlaw

$671.03

03/03/14 Thomson West
Westlaw

$72.41

Total Actual Case Costs & Expenses

$13,045.68

