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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

________________________________________________________________ 
 

JENEEN BROWN, individually and as a           Case No. 1:14-CV-00195-TDS-JLW 
representative of the Classes, 
   
   Plaintiff, 
 
v. 
 
DELHAIZE AMERICA, LLC, 
and FOOD LION, LLC,  
 
   Defendants. 
_________________________________________________________________ 

 

SETTLEMENT AGREEMENT 

Plaintiff Jeneen Brown, individually and on behalf of the putative Rule 23 classes, 

and Defendants Delhaize America, LLC and Food Lion, LLC and their U.S. affiliates and 

subsidiaries (collectively “Defendants”), hereby enter into this Settlement Agreement and 

Release.  Except to the extent governed by federal law, this Agreement shall be governed 

by the statutes and common law of North Carolina, excluding any that mandate the use of 

another jurisdiction’s laws. 
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RECITALS 

1. On March 7, 2014, Named Plaintiff Jeneen Brown (“Plaintiff” or “Named 

Plaintiff”) filed a putative class-action lawsuit styled Jeneen Brown, individually and as a 

representative of the Classes v. Delhaize America, LLC, Food Lion, LLC and SingleSource 

Services Corporation, No. 1:14-CV-00195-TDS-JLW (M.D.N.C.).  Plaintiff filed a First 

Amended Class Action Complaint (“FAC”) on or about June 6, 2014, which removed 

SingleSource Services Corporation as a defendant, among other amendments.  Delhaize 

America, LLC and Food Lion, LLC (“Defendants”) were named as the defendants in the FAC. 

2. The FAC asserted causes of action against Defendants for alleged violations of the 

Fair Credit Reporting Act (“FCRA”), relating to Defendants’ Background Check Authorization 

forms allegedly containing extraneous information that the Named Plaintiff contends violates the 

FCRA.  In addition, Plaintiff alleged that Defendants terminated her employment without 

providing her pre-adverse action notice as required by the FCRA.  

3. On July 3, 2014, Defendants moved to dismiss the FAC, arguing that the 

background checks they conducted on job applicants and employees were not “consumer 

reports” as defined by the FCRA and that the FCRA accordingly did not apply to their 

background checks.  Plaintiff filed briefing in opposition to the motion to dismiss, and Amici 

Curiae also filed a brief in opposition to the motion to dismiss.  

4. The Parties agreed to mediate this dispute, with Defendants agreeing to answer 

certain discovery requests before the mediation which related to the background checks and 

termination policies at issue in the litigation.  The Parties also filed mediation briefs setting forth 

the facts and law, based in part on the pre-mediation discovery produced by Defendants.  On 

Case 1:14-cv-00195-TDS-JLW   Document 63-1   Filed 02/20/15   Page 5 of 56Case 1:14-cv-00195-TDS-JLW   Document 65-2   Filed 03/02/15   Page 6 of 57



 

5 
 

February 4 and 5, 2015, Plaintiff and Defendants mediated this dispute with mediator Nancy 

Lesser in Jacksonville, Florida. 

5. On February 5, 2015, the Parties reached a compromise in principle on a class 

basis, contingent upon the negotiation and execution by the Parties of a final agreement approved 

by the Court, the essential terms of which were subsequently memorialized in a term sheet 

signed by counsel for the Plaintiff and Defendants. 

6. Defendants deny they have engaged in any wrongdoing; do not admit or concede 

any actual or potential fault, wrongdoing, or liability in connection with any facts or claims that 

have been or could have been alleged against them; deny that the claims asserted by the Plaintiff 

are suitable for class treatment other than for settlement purposes; and deny that they have any 

liability whatsoever, but have agreed to this Settlement Agreement because of the substantial 

expense of litigation, the length of time necessary to resolve the issues presented, the 

inconvenience involved, and the disruption to their business operations. 

7. All counsel who have represented the Named Plaintiff and the Settlement Classes 

defined below are aware that Defendants have defenses to the allegations and causes of action, 

upon which Defendants might prevail and that as a result the Named Plaintiff and the Settlement 

Classes might not receive any benefit or consideration for the claims that are asserted in the FAC. 

8. Based upon their analysis and evaluation of several factors, Class Counsel 

recognize the substantial risks of continued litigation and delay, including the likelihood that the 

claims, if not settled now, might not result in any recovery for the Settlement Classes. 

9. Class Counsel have conducted a thorough study and investigation of the law and 

facts relating to the claims that were asserted and that could have been asserted, as well as a 

thorough study and investigation of the scope and identity of the Settlement Classes (which are 
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based in part on the Defendants’ Confirmatory Discovery Responses), and have concluded, 

taking into account the benefits of this settlement and the risks and delay of further litigation, 

that this settlement is fair and reasonable and in the best interests of the Settlement Classes. 

10. Subject to the approval of the Court, the Parties wish to settle this Action, effect a 

compromise, and terminate the Action. 

11. In light of the above recitals, the Parties understand and agree that the claims 

asserted here shall be settled, compromised, released, and dismissed with prejudice, subject to 

the approval of the Court, upon and subject to the following terms and conditions: 

DEFINITIONS 

12. Action or Litigation means this lawsuit, styled as Jeneen Brown, individually and 

as a representative of the Classes v. Delhaize America, LLC, and Food Lion, LLC, No. 1:14-CV-

00195-UA-JLW (M.D.N.C.).    13.  Agreement means this Settlement Agreement and Release.  

14.   Class Counsel means the law firm of Nichols Kaster, PLLP.      15.  Class List means a list 

of all members of the Settlement Classes, to be generated by Defendants and provided to Class 

Counsel and the Settlement Administrator not more than three business days after the Court 

enters a Preliminary Approval Order.  The Class List shall identify which of the Settlement 

Classes the class member belongs to and shall be subject to the Protective Order in this Action.  

The Class List shall be provided in Excel format, and include the following information in a 

separate field for each class member, as available in Defendants’ records:  First Name, Middle 

Name, Last Name, Street Address 1, Street Address 2, City, State, and Zip Code.  Defendants 

shall provide the last known address for each class member.  Upon request of the Settlement 

Administrator, Defendants shall provide Dates of Birth if required to identify or locate members 
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of the Settlement Classes, and full Social Security Numbers for any member of the Settlement 

Classes for whom the Settlement Administrator requires same for the purpose of tax reporting.  

16. Class Representative or Named Plaintiff means Plaintiff Jeneen Brown. 

17. Court means the United States District Court for the Middle District of North 

Carolina. 

18. Confirmatory Discovery Responses means the sworn interrogatory answers and 

responses to document requests provided by Defendants to Class Counsel after the execution of 

the Parties’ term sheet and prior to the execution of this Agreement.  By signing this document, 

the Parties warrant that the substantive information contained in the Confirmatory Discovery 

Responses is the same as that which was provided to Class Counsel prior to mediation and that 

the purpose of Confirmatory Discovery was to confirm, in a binding document, representations 

made prior to negotiations.  

19. Defendants, or Released Persons means Defendants Delhaize America, LLC and 

Food Lion, LLC, and their respective present, former, and future affiliates, parents, subsidiaries, 

corporate family members, officers, directors, partners, employees, agents, attorneys (except for 

the law firm of Hunton & Williams LLP), heirs, administrators, executors, members, member 

entities, shareholders, predecessors, successors, representatives, trustees, principals, assigns, and 

insurers individually, jointly, and severally.  

20. Final Approval Order and Judgment means the Court’s order granting final 

approval of this settlement and dismissing with prejudice Plaintiff’s claims and entering a 

judgment according to the terms set forth in this Agreement. 

21. Net Settlement Fund means the amount of money remaining after the Settlement 

Fund is reduced by the following amounts: 
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a. the service payment to the Named Plaintiff that the Court approves; 

b. the reasonable attorneys’ fees and costs to Class Counsel that the Court 

approves; 

c. the fees of the Settlement Administrator that the Court approves; and 

d. the out-of-pocket administration expenses that Defendants incur and the 

Court approves. 

22. Notice of Settlement and Release of Claims means the form, attached hereto as 

Exhibit B, subject to Court approval, which the Settlement Administrator will mail, via first-class 

U.S. mail, to each member of the Settlement Classes to explain the terms of the settlement and 

the claims process. 

23. Opt-Out or Objections Deadline means the date the Court establishes as the 

deadline by which members of the Settlement Classes must postmark a written notice of their 

intent to opt-out of the settlement and by which objections to the preliminarily approved 

settlement must be filed with the Court.  The Parties shall jointly request that this date shall be no 

less than seventy-five (75) days after the date on which the Notice of Settlement and Release of 

Claims is to be mailed pursuant to this Agreement.  

24. Parties means the Plaintiff and Defendants. 

25. Settlement Administrator means the administrator that is chosen by Class 

Counsel, subject to Defendants’ approval (which shall not be unreasonably withheld), following 

a competitive bidding process. 

26. Settlement Classes means the following two classes:  

Improper Disclosure Class:  All Delhaize subsidiary employees and job 
applicants in the United States, except for employees and job applicants of 
Hannaford, who were the subject of a consumer report that was procured by 
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Delhaize from March 7, 2012 through the date on which the Class List is 
generated. 
 
Pre-Adverse Action Notice Class:  All Delhaize subsidiary employees and job 
applicants in the United States against whom adverse employment action was 
taken based, in whole or in part, on information contained in a consumer report 
from March 7, 2012 through the date on which the Class List is generated. 

 
The Improper Disclosure Class is made up of approximately 56,842 individuals, and the Pre-

Adverse Action Notice Class is made up of approximately 2,509 individuals.  If the Class List 

contains a total number of members of the Settlement Classes which is greater than the above 

approximations by 5% or more, the Parties shall negotiate in good faith to attempt a pro rata 

adjustment of the Settlement Fund or such other modifications to the settlement as may be 

appropriate.  If the Parties cannot agree on a new amount for the Settlement Fund, Class Counsel 

shall have the option of rescinding this Settlement Agreement.  The Settlement Classes do not 

include any individuals who timely opt out of the settlement.  

27. Settlement Classes Member means any individual who is a member of one or both 

of the Settlement Classes who does not file a timely and valid written notice of intent to opt-out 

by the Opt-Out Deadline. 

28. Settlement Effective Date means the first day after the first date on which all of 

the following have occurred: 

a. all Parties, Class Counsel, and Defendants’ counsel have executed this 

Agreement; 

b. the Court has preliminarily approved this settlement; 

c. reasonable notice has been given to members of the Settlement Classes, 

including providing them an opportunity to opt out of or object to the 

settlement; 
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d. the Court has held a final approval hearing, entered a Final Approval 

Order and Judgment approving the settlement, awarded the Named 

Plaintiff any service award, and awarded Class Counsel its reasonable 

attorneys’ fees and costs; and 

e. only if there are written objections filed before the final approval hearing 

and those objections are not later withdrawn, the last of the following 

events to occur:  

i. if no appeal is filed, then the date on which the objector’s time to 

appeal the Final Approval Order and Judgment has expired with no 

appeal or any other judicial review having been taken or sought; or 

ii. if an appeal of the Final Approval Order and Judgment has been 

timely filed or other judicial review was taken or sought, the date 

that Order is finally affirmed by an appellate court with no 

possibility of subsequent appeal or other judicial review or the date 

the appeals or any other judicial review are finally dismissed with 

no possibility of subsequent appeal or other judicial review. 

f. It is the intention of the Parties that the settlement shall not become 

effective until the Court’s Final Approval Order and Judgment has become 

completely final and until there is no timely recourse by an appellant or 

objector who seeks to contest the settlement. 

29. Settlement Fund means $2,990,000, which Defendants will pay into a common 

fund.  The Settlement Fund shall be established and maintained by the Settlement Administrator 

as a Qualified Settlement Fund as defined by 26 U.S. Code § 468B and the corresponding IRS 
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regulations.  The Settlement Fund  includes all attorneys’ fees, costs, and expenses related to this 

Action, any service payments to the Class Representative, and all costs of settlement co-

administration, whether incurred by Settlement Administrator, Class Counsel or Defendants.  

With the exception of Defendants’ right to recover out of pocket costs incurred in the preparation 

of the Class List, there shall be no reversion of the Settlement Fund to Defendants under any 

circumstance.  The Settlement Fund shall represent the full extent of Defendants’ financial 

obligations under this Settlement Agreement. 

RELIEF AND BENEFITS 

30. Non-Monetary Relief for the Settlement Classes.  Following the service of the 

Complaint, Defendants promptly undertook a review of their processes relating to background 

checks.  Such review is ongoing.  Defendants have agreed to provide Class Counsel with any 

revised FCRA Disclosure and Authorization Notices within six months of approval of this 

Agreement by the Court. 

31. Monetary Benefits to Settlement Classes.  In exchange for the releases and 

waivers of claims described below, members of the Settlement Classes shall each be entitled to 

receive from the Net Settlement Fund a payment.  Payments shall be calculated on a pro rata per 

person basis such that members of the Pre-Adverse Action Notice Class shall be entitled to 

receive a payment which is twice that of members of the Improper Disclosure Class.  Individuals 

who are members of both Settlement Classes shall receive additional payments for each Class of 

which they are a member, but the payment shall be made on a single check. 

32. Distribution of Settlement Fund.  The proceeds of the Settlement Fund will be 

distributed as follows:   
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a. Service Payment to Named Plaintiff.  Plaintiff’s Counsel may petition the 

Court for a $2,000 service award for the Named Plaintiff, in consideration 

for her service as Named Plaintiff and as consideration for the general 

release she is giving Defendants under Paragraph 40 of this Agreement.  

Defendants agree not to oppose the motion for such service award.  The 

Named Plaintiff shall not receive more than $2,000.00 in total and shall 

not receive any recovery to which she would otherwise be entitled 

pursuant to Paragraph 31.  If approved by the Court, this service award 

will be paid to the Named Plaintiff by the Settlement Administrator at the 

same time as the Settlement Payments are issued to the Settlement Classes 

Members.  Defendants shall have no other payment obligations owed to 

the Named Plaintiff for any amount, individually or collectively, directly 

or indirectly, however denominated or for whatever purpose allegedly 

incurred.  By signing this Agreement, the Parties warrant the Named 

Plaintiff’s service payment was negotiated only after the amount of the 

Settlement Fund had been agreed upon. 

b. Attorneys’ Fees and Costs.  Plaintiff’s Counsel may apply to the Court for 

an award of fees and costs to be paid from the common fund.  The 

application for attorneys’ fees shall be in an aggregate sum not to exceed 

one-third of the Settlement Fund.  Costs shall be paid in addition to 

attorneys’ fees in the amount in which they were or are incurred by Class 

Counsel and are approved for reimbursement by the Court.  Costs 

associated with the administration of the settlement by Class Counsel shall 
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also be eligible for reimbursement by the Court.  Defendants agree not to 

oppose an application for fees and expenses consistent with these 

limitations.  Defendants’ out-of-pocket costs for settlement administration 

are included in costs paid from the Settlement Fund.  By signing this 

Agreement, the Parties warrant that Class Counsel’s attorneys’ fees and 

costs were negotiated only after the amount of the Settlement Fund had 

been agreed upon. 

c. Settlement Classes Members’ Pro Rata Distribution.  The Net Settlement 

Fund will be distributed pro rata in the form of a check to each member of 

the Settlement Classes who did not validly and timely opt-out of the 

Settlement Classes.  Settlement Classes Members shall have 120 days 

from the date on which checks are mailed to negotiate their checks.  

d. Re-distribution if Checks Not Cashed.  In the event that some Settlement 

Classes Members do not negotiate their checks within 120 days of the date 

they were mailed, the funds remaining in the Settlement Fund shall be re-

distributed pro rata to those Members of the Settlement Classes who did 

negotiate their checks, with any additional administrative expenses 

deducted from the remaining funds prior to the distribution.  If the re-

distribution would result in redistribution payments of less than $15 per 

class member, however, then no re-distribution shall occur. 

e. Cy Pres.  Any unclaimed portion of the Settlement Fund after distributing 

the Net Settlement Fund proceeds, and after the 120-day period for 

negotiating checks, and 120 days after any redistribution as set forth in the 
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preceding paragraph, will constitute a cy pres fund and, subject to the 

Court’s approval, will be donated to Public Justice, a 501c(3) non-profit 

corporation.  Such award shall be designated as solely for Public Justice’s 

use advocating for consumer rights. 

33. Taxes.  The Parties agree the payments to each Settlement Classes Member are 

not wages, each Settlement Classes Member will be solely responsible for correctly 

characterizing this payment for tax purposes and for paying any taxes owed on this payment, and 

the Settlement Administrator on Defendants’ behalf will issue to each Settlement Classes 

Member an IRS Form 1099 for this payment.  The Parties also agree that the approved service 

award to the Named Plaintiff is not wages, the Named Plaintiff will be solely responsible for 

correctly characterizing this payment for tax purposes and for paying any taxes owed on this 

payment, and the Settlement Administrator on Defendants’ behalf will issue to Named Plaintiff 

an IRS Form 1099 for this payment. 

34. Payments to Class Counsel.  As soon as practicable after the Settlement Effective 

Date, but in no event later than five (5) business days after that Date, Defendants will pay, or 

cause to be paid, by wire transfer, any approved attorneys’ fees and costs to Class Counsel.    

35. Payment of Net Settlement Fund.  As soon as practicable after the Settlement 

Effective Date, but in no event later than five (5) business days after that Date, Defendants will 

pay, or cause to be paid, by wire transfer, to the Settlement Administrator, the Net Settlement 

Fund, less any separately paid approved attorneys’ fees and costs to Class Counsel and less any 

amounts in the Settlement Fund associated with its own out-of-pocket expenses of settlement 

administration that are approved by the Court.  The Net Settlement Fund will be distributed as 
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described in Paragraph 32.  Defendants shall have no further obligations to any Named Plaintiff 

or Settlement Classes Member upon payment of the Net Settlement Fund.   

36. Service Payment to Named Plaintiff and Payments to Settlement Classes 

Members.  All payments to Settlement Classes Members will be mailed by the Settlement 

Administrator by check and delivered by first-class U.S. mail, postmarked within fifteen (15) 

business days of the Settlement Effective Date.  The Settlement Administrator will include with 

each check an Internal Revenue Service (IRS) Form 1099 for any Named Plaintiff or Settlement 

Classes Member for whom a form is required.  All checks will expire 120 days after they are 

issued and will state this on their face.  If any such payment is returned by the U.S. Postal 

Service as undeliverable, or is uncashed or not negotiated before it expires, neither Defendants 

nor the Settlement Administrator nor Class Counsel shall have any further obligations to any 

Named Plaintiff or Settlement Classes Member, except that: 

a. for any check returned by the U.S. Postal Service with a forwarding 

address before the check’s expiration date, the Settlement Administrator 

will mail the check to the forwarding address;  

b. if a Named Plaintiff or Settlement Classes Member contacts the Settlement 

Administrator or Class Counsel to request a replacement check, the 

Settlement Administrator will comply with that request by cancelling the 

initial check and issuing a replacement check, but the replacement check 

shall expire on the same date as the original check; and   

c. the Parties agree that all Settlement Classes Members waive and abandon 

any ownership interest in any undeliverable, returned, uncashed, or non-

negotiated checks and further agree that no obligation has been generated 
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or proven with respect to such undeliverable, returned, uncashed, or non-

negotiated checks. 

ATTORNEYS’ FEES, COSTS, AND SETTLEMENT ADMINISTRATION COSTS 

37. Named Plaintiff’s Motion for Attorneys’ Fees and Costs.  The Named Plaintiff 

will seek an order from the Court awarding Class Counsel their reasonable attorneys’ fees and 

customary, reasonable, and documented out-of-pocket costs incurred in this Action, which, upon 

approval, will be paid from the Settlement Fund.  The Named Plaintiff will seek Class Counsel’s 

customary, reasonable, and documented out-of-pocket costs, including any expenses associated 

with settlement administration (including all amounts paid to the Settlement Administrator) in 

addition to the one-third amount allowed for attorneys’ fees.  The Named Plaintiff agrees to 

provide the Court and Defendants with documentation for all claimed costs for review and 

verification.  Defendants agree not to oppose the Named Plaintiff’s motion for approval of an 

award of attorneys’ fees and costs as described above.  Upon payment of any approved attorneys’ 

fees and costs to Class Counsel, Defendants shall have no other payment obligations to Class 

Counsel relating to this Action for any amount, individually or collectively, directly or indirectly, 

however denominated or for whatever purpose incurred.  The Named Plaintiff will file their 

Motion for Attorneys’ Fees and Costs, Class Representative Service Payment, and Payment of 

the Settlement Administrator’s Expenses no later than fourteen (14) days before the Opt-Out 

Deadline.  

38. Defendants’ Settlement Administration Costs.  Defendants shall be responsible for 

preparing a list of members of the Settlement Classes using commercially reasonable methods 

and for reviewing settlement documents and notices but shall not otherwise have administrative 

responsibilities with respect to the Settlement.  Defendants may petition the Court for reasonable 
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out-of-pocket expenses associated with the preparation of the list of members of the Settlement 

Classes, but shall not be compensated for any time involved in its preparation or in review or 

negotiation of settlement documents and notices.  Defendants agree to provide Class Counsel and 

the Court with documentation for all claimed costs for review and verification.  Plaintiff agrees 

not to oppose Defendants’ motion to the Court for approval of an award of reasonable out-of-

pocket expenses as described herein.  Defendants shall file any Motion for Expense Deduction 

no later than seven (7) days before the Opt-Out Deadline.  

RELEASE OF CLAIMS  

39. Settlement Classes Members’ Releases and Waivers of Claims.  On the Settlement 

Effective Date, for the Settlement Classes’ benefits and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, all Settlement 

Classes Members who have not timely and properly opted out of the settlement, and each of their 

respective spouses, heirs, executors, trustees, guardians, wards, administrators, representatives, 

agents, attorneys (except for the law firm of Nichols Kaster, PLLP), partners, successors, 

predecessors and assigns, and all those acting or purporting to act on their behalf, fully and 

forever release, waive, acquit, and discharge Defendants and the Released Persons from any and 

all claims that the Settlement Classes have arising out of or relating directly or indirectly in any 

manner whatsoever to the facts alleged or which could have been alleged or asserted in the 

Complaint or First Amended Complaint, including but not limited to any and all claims under 15 

U.S.C. § 1681b(b)(2)(A) and 15 U.S.C. § 1681b(b)(3) of the FCRA, and any parallel state or 

common law claims, and including but in no way limited to any claims related directly or 

indirectly in any manner whatsoever to those claims raised by Plaintiff, Class Counsel, or the 

members of the Settlement Classes in any pleading, motion, or brief.  It is expressly intended and 
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understood by the Parties that this Settlement Agreement is to be construed as a complete 

settlement, accord, and satisfaction of the Settlement Classes Members’ released claims and all 

of the released claims shall be dismissed with prejudice, even if the Settlement Classes Member 

never received actual notice of the Settlement prior to the Final Approval Hearing. 

40. Named Plaintiff’s Releases and Waivers of Claims.  On the Settlement Effective 

Date, the Named Plaintiff, on behalf of herself, her agents, insurers, representatives, attorneys, 

assignees, heirs, executors, vendors, and administrators, will release and forever discharge 

Defendants and the Released Persons, to the fullest extent permitted by law, from any and all 

claims the Named Plaintiff has by reason of any cause, matter or thing whatsoever, from the 

beginning of the world to the date on which the final Settlement Agreement is executed, 

including both known and unknown and suspected and unsuspected claims and causes of action 

in addition to or different from those which they now know or believe to be true with respect to 

the allegations and subject matters in this case and including but not limited to any claims 

relating to her employment or separation of her employment with Defendants.  Defendants also 

discharge the Named Plaintiff and her attorneys, agents, insurers, representatives, assignees, 

heirs, executors, and administrators from any and all claims arising out of facts known to 

Defendants as of the Settlement Effective Date, including but not limited to any claims relating 

to her employment or separation of employment from Defendants. 

41. Prior Releases and Waivers of Claims.  Defendants agree that the Settlement 

Classes Members’, Named Plaintiff’s, or Class Counsel’s receipt of any funds as a result of this 

settlement or the assertion of any claims in this Action is not a violation of any prior promises, 

contracts, agreements, waivers, or covenants between Defendants and the Settlement Classes 

Members, the Named Plaintiff, or Class Counsel.  
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42. Known and Unknown Claims Released.  The Settlement Classes Members and 

the Named Plaintiff acknowledge they are releasing both known and unknown and suspected and 

unsuspected claims and causes of action and are aware that they may hereafter discover legal or 

equitable claims or remedies presently unknown or unsuspected, or facts in addition to or 

different from those which they now know or believe to be true regarding the allegations in and 

subject matter of this Action.  Nevertheless, it is the intention of the Settlement Classes Members 

and the Named Plaintiff to fully, finally, and forever settle and release all such matters, and all 

claims and causes of action relating thereto, which exist, hereafter may exist, or might have 

existed (whether or not previously or currently asserted in the Action) from the beginning of the 

world through the Effective Date. 

NO ADMISSION OF LIABILITY 

43. No Admission.  Defendants have asserted and continue to assert many defenses in 

this Litigation and have expressly denied and continue to deny any fault, wrongdoing or liability 

whatsoever arising out of the conduct alleged in the Litigation.  Defendants expressly deny any 

fault, wrongdoing or liability whatsoever, as well as the validity of each of the claims and 

prayers for relief asserted in the Litigation.  Defendants have agreed to this Agreement because 

of the substantial expense of litigation, the length of time necessary to resolve the issues 

presented, the inconvenience involved, and the disruption to their business operations.  The 

Parties expressly acknowledge and agree that neither the fact of, nor any provision contained in, 

this Agreement, nor the implementing documents or actions taken under them, nor Defendants’ 

willingness to enter into this Agreement, nor the content or fact of any negotiations, 

communications, and discussions associated with the settlement shall constitute or be construed 

as an admission by or against Defendants or any of the Released Persons of any fault, 
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wrongdoing, violation of law, or liability whatsoever, the validity of any claim or fact alleged in 

this Action, or any infirmity of any defenses asserted by Defendants in this Action. 

NOTICE, OPT OUT, OBJECTIONS, AND SETTLEMENT APPROVAL 

44. Notice to Settlement Classes.  As soon as practicable but in no event more than 

fourteen (14) days after the Court has issued an order preliminarily approving this settlement in 

substantially the same form as Exhibit A, the Settlement Administrator or Class Counsel will 

send the approved Notice of Settlement and Release of Claims form, attached as Exhibit B, to all 

members of the Settlement Classes via first-class U.S. Mail, postage prepaid and return service 

requested.  The Notice shall be mailed to each member of the Settlement Classes’ last known 

mailing address, as updated by Class Counsel using the U.S. Postal Service’s database of 

verifiable mailing addresses (the CASS database) and the National Change-of-Address database.  

The Notice shall bear Class Counsel’s mailing address as the return-mail address.  The envelope 

in which the Notice is sent will include an indication that it is a “Court Approved Settlement 

Notice authorized by the U.S. District Court for the Middle District of North Carolina” and may 

also include a bar code.  

45. Settlement Website.  Within 72 hours of the Court’s order preliminarily approving 

the settlement being signed, Class Counsel will cause a Settlement Website to become active at a 

URL subject to Defendants’ approval.  The Settlement Website shall include hyperlinks which 

allow access to the First Amended Complaint, this Agreement, the Court-approved Notice, the 

Motion for Preliminary Settlement Approval and all memoranda and exhibits filed with the 

Motion, and the Order preliminarily approving the settlement.  The Settlement Website will also 

contain the “long form” settlement notice attached as Exhibit C, which provides detailed 

information about the settlement terms in plain language and is accompanied by plain-language 
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Frequently Asked Questions (“FAQs”).  The Settlement Website will further provide the 

members of the Settlement Classes with the opportunity to submit new addresses and to submit 

written questions or inquiries about the settlement to Class Counsel.  Within two (2) business 

days of any the following documents being filed, the Settlement Website will also be updated to 

include copies of the Named Plaintiff’s Motion for Attorney Fees and Costs, Named Plaintiff’s 

Motion for Service Award, any motion filed by Defendants seeking reimbursement for costs , all 

notices and memoranda and exhibits submitted in support of the Joint Motion for Final 

Settlement Approval, and any further Orders issued by the Court, including any Final Approval 

Order and Judgment.       

46. Notices Returned as Undeliverable.  For all Notices returned to Class Counsel 

without forwarding addresses, Class Counsel will use publicly available databases as practicable 

to update members of the Settlement Classes’ addresses and will cause the Notice to be re-mailed 

to such members of the Settlement Classes who can be located. 

47. Toll-Free Telephone Line.  Class Counsel will establish and staff a toll-free 

telephone line that members of the Settlement Classes can use to contact Class Counsel with 

questions about the settlement or to change their addresses.  

48. Right to Opt Out.  All members of the Settlement Classes will have the right to be 

excluded from, i.e., to “opt out” of, the Settlement Classes.  On or before the Opt-Out Deadline 

established by the Court, but no more than seventy-five (75) days after the mailing date of the 

initial Notice, each member of the Settlement Classes who elects to opt out of the settlement 

must send, by first-class U.S. mail, written notice addressed to Class Counsel indicating his or 

her name and address and stating that he or she desires to opt-out of the settlement or otherwise 

does not want to participate in the settlement.  Any member of the Settlement Classes who does 
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not timely (as measured by the postmark on that individual’s written notice) opt out of the 

settlement by written notice correctly directed to Class Counsel and containing the requisite 

information shall become a Settlement Classes Member and shall be bound by any Orders of the 

Court about the settlement or the Settlement Classes.  In no event shall members of the 

Settlement Classes who purport to opt-out of the settlement as a group, aggregate, collective, or 

class involving more than one member of the Settlement Classes be considered a successful opt-

out.  Any member of the Settlement Classes who fails to timely and validly opt out of the 

Settlement Classes under this Settlement Agreement shall be bound by the terms of this 

settlement.  If more than 5% of the total members of the Settlement Classes validly, timely, and 

individually opt out of the class, then Defendants may in their sole discretion void the settlement, 

in which case this Agreement will be vacated, rescinded, cancelled, and annulled, and the Parties 

will return to the status quo ante as if they had not entered into this settlement.  In that event, the 

settlement and all negotiations and proceedings related to the settlement will be without 

prejudice of the rights of the Parties, and evidence of the settlement, negotiations, and 

proceedings will be inadmissible and will not be discoverable.   

49. Objections.  Any Settlement Classes Member who wishes to object to the 

settlement must file a timely written statement of objection with the Clerk of Court, and mail a 

copy of that objection with the requisite postmark to Class Counsel and Defense Counsel no later 

than the Objections Deadline.  The Notice of Objection must state the case name and number; the 

basis for and an explanation of the objection; the name, address, telephone number, and email 

address of the Settlement Classes Member making the objection; and a statement of whether the 

Settlement Classes Member intends to appear at the Final Approval Hearing, either with or 

without counsel.  In addition, any objection must be personally signed by the Settlement Classes 
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Member and, if represented by counsel, then by counsel.  Any Settlement Classes Member who 

fails to make objections in the manner specified above shall be deemed to have waived any 

objections and shall be foreclosed from making any objections, whether by appeal or otherwise, 

to the settlement.  No Settlement Classes Member shall be entitled to contest in any way the 

approval of the terms and conditions of this Agreement or the Court’s Final Approval Order and 

Judgment except by filing and serving written objections in accordance with the provisions of 

this Settlement Agreement.  Any Settlement Classes Member who fails to object in the manner 

prescribed shall be deemed to have waived and shall be foreclosed forever from raising any 

objections to the settlement.  

50. Preliminary Settlement Approval.  As soon as practicable after the Parties execute 

this Agreement, the Named Plaintiff will present this Agreement to the Court for preliminary 

settlement approval and will request by unopposed motion that the Court enter an order 

preliminarily approving the settlement in substantially the same form as attached Exhibit A. 

51. Compliance with CAFA.  Within three (3) business days of the Named Plaintiff’s 

filing the motion for preliminary settlement approval, Defendants shall serve (or shall cause the 

Settlement Administrator to serve) upon the appropriate state officials of each state in which a 

Named Plaintiff or a Settlement Classes Member resides and upon the pertinent U.S. Attorney 

General for each such state, a notice of this proposed settlement in accordance with the Class 

Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715.  Defendants will provide a copy of 

this notice to Class Counsel and will file with the Court a notice of compliance with CAFA’s 

requirements. 

52. Final Fairness Hearing & Final Approval Order and Judgment.  The Parties will 

petition the Court to hold a final fairness hearing and to enter an order finally approving the 
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settlement and entering final judgment dismissing the Action with prejudice in substantially the 

same form attached as Exhibit D.  The Parties agree to cooperate to work to schedule a fairness 

hearing so it shall be held as soon as practicable, but in no event not before 90 days after 

Defendants has issued the required CAFA notices. 

53. Settlement Not Approved.  If the Court, the U.S. Court of Appeals for the Fourth 

Circuit, or the U.S. Supreme Court either disapproves or sets aside the Parties’ settlement or this 

Agreement or any material part of either for any reason, or refuses to enter or give effect to the 

Final Approval Order and Judgment as defined above or holds that any terms of the settlement or 

this Agreement or any of the attached exhibits should be modified in any material way, then the 

Parties may either jointly agree to accept the settlement or this Agreement as judicially modified 

or, if they do not agree, either Party may appeal that ruling to the extent possible.  If an appeal is 

filed and if the settlement, this Agreement, or the Final Approval Order and Judgment or its 

equivalent in all material respects are not in effect after the termination of all proceedings arising 

out of that appeal, then unless the Parties jointly agree otherwise, this Agreement shall become 

null and void, the Parties will return to the status quo ante, and the Parties will jointly request 

that the Action proceed.   

54. Settlement Modification.  The Parties may agree by stipulation executed by 

counsel to modify the exhibits to this Agreement to effectuate the purpose of this Agreement or 

to conform to guidance from the Court about the contents of such exhibits without the need to 

further amend this Agreement.  A stipulation modifying the settlement will be filed with the 

Court and subject to the Court’s approval. 

55. Class Certification for Settlement Purposes Only.  The Parties’ settlement and this 

Agreement are contingent upon the Court’s certifying two Rule 23 classes for settlement 
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purposes only based upon the class definitions set forth in this Agreement, and if the Court does 

not so certify the Rule 23 classes, this Agreement will have no effect and will be null and void.  

Class certification will in all instances be based on Defendants’ waiver of certification 

arguments, but only for purposes of settlement, that may exist to defeat class certification and 

shall not be construed as an admission by Defendants as to the suitability of class treatment.  

Specifically, Defendants denies that a Rule 23 class may be properly certified other than for 

purposes of this Settlement and reserves its rights to continue to contest any class certification 

motion, and nothing in this Agreement shall be construed as an admission by Defendants or any 

of the Released Persons that this Action or any similar case is amenable to class certification.  

Furthermore, nothing in this Agreement shall prevent Defendants from continuing to seek 

decertification of a certified class if the Court does not issue a Final Approval Order and 

Judgment or if that Order is not upheld on appeal.  In addition, the Parties agree that if, for any 

reason, the settlement is not approved, the Settlement Classes shall be decertified, and that 

certification or denial of certification shall not be used by any person, a Party, or the Court as a 

basis for certifying or denying certification of any class for litigation purposes.   

TOTAL RELIEF 

56. Total Relief.  The Parties expressly agree that under no circumstances whatsoever 

shall Defendants be responsible for paying any monies, benefits, costs, expenses, or attorneys’ 

fees in settlement of this Litigation other than as expressly provided for in this Agreement, nor 

will Defendants be required to take any action heretofore or incur any liability or pay any 

expense or be required to do any other thing, except as expressly provided herein. 

CONFIDENTIALITY AND COMMUNICATIONS 
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57. No Public Comment.  The Parties agree that Class Counsel will not issue or cause 

to be issued any press releases or their equivalent and will not conduct or participate in any press 

conferences about the settlement.  The Parties also agree that, after the settlement is preliminarily 

approved, Class Counsel may post on their website a mutually-agreeable description of the 

settlement and resolution of the case.  The Parties also agree that Defendants may issue a 

communication about the settlement to its management team and that from time to time 

Defendants’ managers may be asked questions about the case or the settlement, in which case 

Defendants will prepare a standard FAQ, which Class Counsel will approve and which 

Defendants’ managers may use to answer questions about the settlement.   

58. Communications with Settlement Classes Members.  The Parties agree that Class 

Counsel may communicate directly with members of the Settlement Classes to ensure as much 

participation in the settlement as possible.  The Parties also agree that Defendants may 

communicate with their customers, employees, or prospective employees, including members of 

the Settlement Classes, in the ordinary course of business. 

59. No Waiver.  Nothing in this Agreement is intended to limit or waive the 

confidentiality of attorney-client privileged communications between Class Counsel and their 

current clients and Settlement Classes Members, nor is anything in this Agreement intended to 

limit the ability of Class Counsel to make truthful representations to judicial authorities or other 

parties about either its appointment as class counsel or the terms of the settlement of this Action.  

Likewise, nothing in this Agreement is intended to limit Defendants’ or its agents’ 

communications with their counsel or their ability to respond to judicial authorities. 

OTHER PROMISES 
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60. Agreement Not Evidence.  Neither this Agreement nor any related documents, 

negotiations, statements, or court proceedings may be construed as, received as, used as, or 

deemed to be evidence or an admission or concession of any liability or wrongdoing whatsoever 

on the part of any person or entity, including but not limited to Defendants, or as a waiver by 

Defendants of any applicable defense to the merits of the claims asserted or to Plaintiff’s ability 

to maintain this Action as a class action, except that this Agreement is admissible at hearings 

necessary to obtain and implement Court approval of the Parties’ settlement or in hearings to 

enforce the terms of this Agreement or any related order of the Court. 

61. No Waiver.  A Party’s failure to exercise any rights under this Agreement shall not 

constitute waiver of that Party’s right to exercise those rights later, except as expressly provided 

in this Agreement.  No delay by any Party in exercising any power or right under this Agreement 

will operate as a waiver of that power or right, nor will any single or partial exercise of any 

power or right under this Agreement preclude other or further exercises of that or any other 

power or right, except as expressly provided.  The waiver by one Party of any breach of this 

Agreement will not be deemed to be a waiver of any prior or subsequent breach. 

62. Authority.  The signatories below represent they are fully authorized to enter into 

this Agreement and to bind the Parties and the Settlement Classes Members. 

63. Best Reasonable Efforts and Mutual Full Cooperation.  The Parties agree to fully 

cooperate with one other to accomplish the terms of this Agreement, including but not limited to, 

executing such documents and taking such other actions as may be reasonably necessary to 

implement the terms of this settlement.  The Parties to this Agreement will use their best 

reasonable efforts, including all efforts contemplated by this Agreement and any other efforts that 

may become necessary or ordered by the Court, or otherwise, to effectuate this Agreement and 
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the terms set forth in it and to ensure that checks are mailed to Settlement Classes Members in a 

timely manner.  As soon as practicable after execution of this Agreement, Class Counsel will, 

with the assistance and cooperation of Defendants and their counsel, take all necessary steps to 

secure the Court’s final approval of the Parties’ settlement. 

64. Entire Agreement.  This Agreement constitutes the full and entire agreement 

among the Parties with regard to the subject matter and supersedes all prior representations, 

agreements, promises, or warranties, written, oral, or otherwise.  No Party shall be liable or 

bound to any other Party for any prior representation, agreement, promise, or warranty, oral or 

otherwise, except for those that are expressly set forth in or attached to this Agreement.   

65. Binding.  This Agreement will be binding upon and will inure to the benefit of the 

Parties and their respective heirs, trustees, executors, administrators, successors, and assigns. 

66. No Prior Assignments.  The Parties represent, covenant, and warrant that they 

have not directly or indirectly, assigned, transferred, encumbered, or purported to assign, transfer, 

or encumber to any person or entity any portion of any liability, claim, demand, action, cause of 

action, or that are rights released or discharged in this settlement except as set forth in this 

Agreement. 

67. Construction.  The Parties agree that the terms and conditions of this Agreement 

are the result of lengthy, arms-length negotiations between the Parties and that this Agreement 

will not be construed in favor of or against any Party by reason of the extent to which any Party 

or the Party’s counsel participated in the drafting of this Agreement.   

68. Construction of Captions and Interpretations.  Paragraph titles, captions, or 

headings in this Agreement are inserted as a matter of convenience and for reference and in no 
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way define, limit, extend, or describe the scope of this Agreement or any provision in it.  Each 

term of this Agreement is contractual and is not merely a recital. 

69. Notices.  Unless otherwise specifically provided in this Agreement, should any 

notices, demands or other communications be required after entry of the Court’s Final Approval 

Order and Judgment, they will be in writing and will be deemed to have been duly given as of 

the third business day after mailing by U.S. registered or certified mail, return receipt requested, 

addressed as follows: 

If to Plaintiff: 
E. Michelle Drake  
Nichols Kaster PLLP  
4600 IDS Center  
80 S. 8th Street  
Minneapolis, MN 55402  
Tel.: (612) 256-3200  
Fax: (612) 338-4878  
Email: drake@nka.com  

If to Defendants: 
Legal Department 
Delhaize America, LLC 
2200 Executive Drive 
Salisbury, NC 28147 
with a copy that does not constitute notice to: 
 
Thomas P. Murphy 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 
Telephone: (202) 955-1950 
Facsimile: (202) 778-7471 
tpmurphy@hunton.com 
 

Any communication made in connection with this Agreement shall be deemed to have been 

served when sent by overnight delivery or registered or certified first-class U.S. mail, postage 

prepaid, or when delivered in person at the addresses designed above. 

70. Class Signatories.  The Parties agree that because the Settlement Classes 

Members are so numerous, it is impossible and impracticable to have each Settlement Classes 

Member execute this Agreement.  Therefore, the Notice will advise all Settlement Classes 

Members of the binding nature of the release and will have the same force and effect as if this 

Agreement were executed by each Settlement Classes Member. 
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71. Choice of Law.  This Agreement shall, in all respects, be interpreted, construed 

and governed by the laws of the State of North Carolina without regard to application of the 

choice of law rules of any jurisdiction. 

72. Counterparts.  This Agreement may be executed in counterparts, and when each 

Party has signed and delivered at least one such counterpart, each counterpart will be deemed an 

original, and, when taken together with other signed counterparts, will constitute one Agreement, 

which will be binding upon and effective as to all Parties, subject to the Court’s approval. 
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Exhibits 
 

A – Proposed Order Preliminarily Approving Settlement 

 

B – Notice of Settlement and Release of Claims  

 

C – Long Form Settlement Notice 

 

D – Proposed Final Approval Order and Judgment 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

Case No. 1:14-CV-00195 

JENEEN BROWN, as an individual and as 
a representative of the classes, 

  Plaintiff, 

 v. 

DELHAIZE AMERICA, LLC, and FOOD 
LION, LLC,  

                                    Defendants. 

PROPOSED PRELIMINARY 
APPROVAL ORDER 

 

 

 
Based on Plaintiff’s Unopposed Motion for Preliminary Approval of the Proposed 

Settlement and good cause shown therein, IT IS HEREBY ORDERED:  

1. Preliminary Approval Of Proposed Settlement.  The Agreement, including 

all exhibits thereto, is preliminarily approved as fair, reasonable and adequate and within 

the range of reasonableness for preliminary settlement approval.  The Court finds that:  

(a) the Agreement resulted from extensive arm’s length negotiations; and (b) the 

Agreement is sufficient to warrant notice of the Settlement to persons in the Settlement 

Classes and a full hearing on the approval of the Settlement; 

2. Class Certification For Settlement Purposes Only.  Pursuant to Federal Rule 

of Civil Procedure 23(c), the Court conditionally certifies, for settlement purposes only, 

the following Settlement Classes: 

Improper Disclosure Class:  All Delhaize subsidiary employees and job 
applicants in the United States, except for employees and job applicants of 
Hannaford, who were the subject of a consumer report that was procured by 
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Delhaize from March 7, 2012 through the date on which the Class List is 
generated. 

 

Pre-Adverse Action Notice Class:  All Delhaize subsidiary employees and 
job applicants in the United States against whom adverse employment 
action was taken based, in whole or in part, on information contained in a 
consumer report from March 7, 2012 through the date on which the Class 
List is generated. 

In connection with this conditional certification, the Court makes the following 

preliminary findings for settlement purposes only: 

A. The Settlement Classes appear to be so numerous that joinder of all 

members is impracticable; 

B. There appear to be questions of law or fact common to the 

Settlement Classes for purposes of determining whether this Settlement should be 

approved; 

C. Plaintiff’s claims appear to be typical of the claims being resolved 

through the proposed settlement; 

D. Plaintiff appears to be capable of fairly and adequately protecting the 

interests of the Settlement Class Members in connection with the proposed settlement; 

E. Common questions of law and fact appear to predominate over 

questions affecting only individual persons in the Settlement Classes.  Accordingly, the 

Settlement Classes appear to be sufficiently cohesive to warrant settlement by 

representation; and 
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F. Certification of the Settlement Classes appears to be superior to 

other available methods for the fair and efficient resolution of the claims of the 

Settlement Classes. 

 3. Class Counsel.  Nichols Kaster, PLLP is hereby APPOINTED as Class 

Counsel; 

 4. Class Representative.  Plaintiff Jeneen Brown is hereby APPOINTED Class 

Representative; 

 5. Class Notice.  The parties’ Class Notice is APPROVED for distribution in 

accordance with the schedule included in the Settlement Agreement;  

6. Opt-Outs and Objections.  Class Members shall have the right to either opt-

out or object to this settlement pursuant to the procedures and schedule included in the 

Settlement Agreement; and 

 7. Final Approval Hearing.  A Final Approval Hearing is set for 

____________, 2015 at _____, in Courtroom ____. 

IT IS SO ORDERED. 

DATED this ____ day of __________________, 2015. 

   

Date: _____________________ 
 Hon. Thomas D. Schroeder 
 United States District Judge 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF NORTH CAROLINA 

 

Notice of Class Action Lawsuit and Proposed Settlement. 
You May be Entitled to Receive a Settlement Payment. 

 
A federal court authorized this notice.  This is not a solicitation from a lawyer. 

 This Notice relates to a proposed settlement in a class action lawsuit which alleges that 
Delhaize America, LLC and Food Lion, LLC (“Defendants”) violated the Fair Credit 
Reporting Act (“FCRA”).  Defendants deny that they violated the law in any way, but the 
parties have agreed to resolve the lawsuit by a settlement.  
 

 The proposed settlement includes two classes of people on whom Defendants obtained 
background reports. 

 
Improper Disclosure Class: All Delhaize subsidiary employees and job 
applicants in the United States, except for employees and job applicants of 
Hannaford, who were the subject of a consumer report that was procured by 
Delhaize from March 7, 2012 through the date on which the Class List is 
generated. 

	
Pre-Adverse Action Notice Class:  All Delhaize subsidiary employees and job 
applicants in the United States against whom adverse employment action was 
taken based, in whole or in part, on information contained in a consumer report 
from March 7, 2012 through the date on which the Class List is generated. 
 

 You have been identified as a member of one of the classes.  Your legal rights are 
affected whether you act or don’t act.  Read this notice carefully. 
 

Your Legal Rights and Options in this Lawsuit 
Do Nothing If you do nothing and the Court approves this 

settlement, you will receive a settlement payment.  
You will not be able to sue Defendants for the 
same issues as in this lawsuit again. 

Ask to be Excluded by DATE If you do not want to be included in the case and 
the settlement, you must exclude yourself.  This 
is called “opting out.”  This is the only option that 
allows you to sue Defendants for these same 
issues again. 

Object by DATE You may write to the Court about why you don’t 
like the settlement.  You cannot object if you opt 
out.   

Go to a Hearing on DATE You may ask to speak in Court about the fairness 
of the settlement. 
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 These rights and options – and the deadlines to exercise them – are explained in this 
notice.  

 
 The Court in charge of this case still has to decide whether to approve the settlement.  

Payments will be made if the Court approves the settlement and after appeals are 
resolved.  Please be patient. 

 
What this Notice Contains 

Basic Information 3 
 

1. Why did I get this notice? 
2. What is this lawsuit about? 
3. Why is this case a class action? 
4. Why is there a settlement? 

 
Who is in the Settlement 4 

 
5. How do I know if I am part of the settlement? 

 
The Settlement Benefits 5 

 
6. What does the settlement provide? 
7. How can I get a benefit? 
8. When would I get my benefit? 
9. What am I giving up to get a benefit? 
10. How do I ask to be excluded? 
11. If I don’t exclude myself, can I sue Defendants for the same thing later? 
12. If I exclude myself, can I get benefits from this settlement? 

 
The Lawyers Representing You 6 

 
13. Do I have a lawyer in this case? 
14. How will the lawyers be paid? 

  
Objecting to the Settlement 7 

 
15. How do I tell the Court that I don’t like the settlement? 
16. What’s the difference between objecting and excluding? 
17. When and where will the Court decide whether to approve the settlement? 
18. Do I have to come to the hearing? 
19. May I speak at the hearing? 

 
Getting More Information 8 

 
20. Are there more details about the settlement? 
21. How do I get more information? 
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Basic Information 

1. Why did I get this notice? 

You may be viewing this Notice because you received a shorter notice in the mail.  This Notice 
has been posted for the benefit of potential members of the Settlement Classes. 
 
The members of the Settlement Classes have been identified based upon Defendants’ records.  If 
you are uncertain about whether you are a member of the Settlement Classes, or about which 
Settlement Class(es) you are a member of, you may contact the Administrator at (800) xxx-xxxx. 
 
This Notice has been posted because members of the Settlement Classes have a right to know 
about a proposed settlement of a class action lawsuit in which they are class members, and about 
all of their options, before the Court decides whether to approve the settlement.  If the Court 
approves the settlement, and after objections or appeals relating to the settlement are resolved, 
the benefits provided for by the settlement will be available to members of the Classes. 
 
This Notice explains the lawsuit, the settlement, your legal rights, what benefits are available, 
who is eligible for them, and how to get them.  A full copy of the Settlement Agreement may be 
viewed at the settlement website:  www.DelhaizeFCRASettlement.com.  This Notice contains 
only a summary of the settlement. 
 
The Court in charge of this case is the United States District Court for the Middle District of 
North Carolina, and the case is known as Jeneen Brown v. Delhaize America, LLC, and Food 
Lion, LLC, Case No. 1:14-cv-00195-UA-JLW.  The person who filed this lawsuit is called the 
Plaintiff, and Delhaize America, LLC and Food Lion, LLC are the Defendants. 
 
2. What is this lawsuit about? 

This case is about whether Defendants violated the FCRA by including extraneous information 
on their Background Check Authorization forms, and by failing to provide pre-adverse action 
notice.   
 
Defendants dispute Plaintiff’s allegations and denies all liability to Plaintiff and the Settlement 
Classes.  No court has found Defendants to have violated the law in any way.  No court has 
found that the Plaintiff could recover any certain amount in this litigation.   
 
Although the Court has authorized Notice to be given of the proposed settlement, this Notice 
does not express the opinion of the Court on the merits of the claims or defenses asserted by 
either side in the lawsuit. 
 
3. Why is this case a class action? 

Class actions are lawsuits in which the claims and rights of many people are decided in a single 
proceeding.  In a class action, representative plaintiffs (“Class Representatives”) seek to assert 
claims on behalf of all members of a class or classes of similarly situated people.  In a class 

Case 1:14-cv-00195-TDS-JLW   Document 63-1   Filed 02/20/15   Page 44 of 56Case 1:14-cv-00195-TDS-JLW   Document 65-2   Filed 03/02/15   Page 45 of 57



 

4 
 

action, people with similar claims are treated alike.  The court is guardian of the class’s interests 
and supervises the prosecution of the class claims by counsel for the class to assure that the 
representation is adequate.  Class members are not individually responsible for the costs or fees 
of counsel, which are subject to court award.   
 
Here, the Court decided that this lawsuit can be a class action for settlement purposes because it 
preliminarily meets the requirements of Federal Rule of Civil Procedure 23, which governs class 
actions in federal courts.  Specifically, the Court found that: (1) there are numerous people who 
fit the class definitions; (2) there are legal questions and facts that are common to each of them; 
(3) Plaintiff Brown’s claims are typical of the claims of the rest of the Classes; (4) Plaintiff 
Brown, and the lawyers representing the Classes, will fairly and adequately represent the class 
members’ interests; (5) the common legal questions and facts are more important than questions 
that affect only individuals; and (6) this class action will be more efficient than having individual 
lawsuits.   
 
4. Why is there a settlement? 
 
The Court did not decide this case in favor of the Plaintiff or Defendants.  Instead Counsel for 
the Settlement Classes investigated the facts and applicable law regarding Plaintiff’s claims and 
Defendants’ defenses.  The parties engaged in lengthy arms-length negotiations to reach this 
settlement.  The Plaintiff and Counsel for the Settlement Classes believe that the proposed 
settlement is fair, reasonable, and adequate, and in the best interest of the Classes. 
 
Both sides agree that by settling, Defendants are not admitting any liability or that they did 
anything wrong.  Both sides want to avoid the uncertainties and expense of further litigation. 
 

Who is in the Settlement 

5. How do I know if I am part of the settlement? 

You are part of the settlement if at any time from March 7, 2012 to XXXXX, Defendants 
procured a consumer report on you (Improper Disclosure Class), and/or took adverse 
employment action against you based, in whole or in part, on information contained in a 
consumer report (Pre-Adverse Action Notice Class). 
 
If you received a notice in the mail, Defendants’ records indicate you are a member of one or 
both of the Settlement Classes.  If you are uncertain as to whether you are a member of the 
Settlement Classes, or as to which class you are a member of, you may contact the Administrator 
at (800) xxx-xxxx to find out.  In all cases, the question of class membership will be determined 
based on Defendants’ records. 
 
 

The Settlement Benefits 
 

6. What does the settlement provide? 
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If you are a member of the Settlement Classes, you are eligible to receive a benefit under the 
settlement. 
 
Defendants have agreed to pay $2,990,000 into a settlement fund.  The fund will be divided pro 
rata among all Settlement Class members who do not opt out, with members of the Pre-Adverse 
Action Notice Class receiving twice the amount of members of the Improper Disclosure Class, 
after any awarded attorneys’ fees and expenses, and Plaintiff Brown’s compensation have been 
deducted.  If the expected requests for attorneys’ fees and expenses and the Plaintiff’s award are 
granted by the Court, Pre-Adverse Action Notice Class members should receive approximately 
$xx and Improper Disclosure Class members should receive approximately $xx.  Individuals 
who are members of both classes will receive both payments, or approximately $xx.  
 
Further, following the service of the Complaint, Defendants promptly undertook a review of 
their processes relating to background checks.  Such review is ongoing.  .  
 
7. How can I get a benefit? 
 
To receive your settlement payment, you do not have to do anything.  Your interest as a member 
of the Settlement Classes will be represented by the Plaintiff and Counsel for the Classes.  You 
will be bound by any judgment arising from the settlement.  If the settlement is approved, you 
will receive a check for your share of the settlement fund.  If you would like to update your 
address, you may do so on the settlement website.  
 
8. When would I get my benefit? 
 
The Court will hold a final Fairness Hearing at TIME on DATE in the United States District 
Court for the Middle District of North Carolina, 251 N Main Street, Winston-Salem, NC 27101 
to decide whether to finally approve the settlement.  If the settlement is approved, there may be 
appeals.  Payments to members of the Settlement Classes will be made only if the settlement is 
approved.  This may take some time, so please be patient. 
 
9. What am I giving up to get a benefit? 
 
Upon the Court’s approval of the settlement, all members of the Settlement Classes who do not 
exclude themselves (as well as their spouses, heirs, and other who may possess rights on their 
behalf) will release Defendants (and their affiliates, subsidiaries, employees, and others who may 
be subject to claims with respect to Defendants as specified in the Settlement Agreement) from 
any and all claims arising out of or relating directly or indirectly in any manner whatsoever to the 
facts alleged or which could have been alleged or asserted in the Complaint, including but not 
limited to any parallel state or common law claims.   
 
This release may affect your rights, and may carry obligations, in the future.  To view the full 
terms of the release, review the Settlement Agreement, which is available at 
www.DelhaizeFCRASettlement.com.  
 
10. How do I ask to be excluded? 

Case 1:14-cv-00195-TDS-JLW   Document 63-1   Filed 02/20/15   Page 46 of 56Case 1:14-cv-00195-TDS-JLW   Document 65-2   Filed 03/02/15   Page 47 of 57



 

6 
 

If you choose to be excluded from the settlement, you will not be bound by any judgment or 
other final disposition of the lawsuit.  You will retain any claims against Defendants you may 
have.   
 
To ask to be excluded, you must send an “Exclusion Request” in the form of a letter sent by U.S. 
mail, stating “I want to opt out of the Settlement Classes certified in the Brown v. Delhaize 
America litigation.”  Be sure to include your name and address.  Be sure to also sign the letter.  
You must mail your Exclusion Request so that it is postmarked by DATE to: Nichols Kaster, 
PLLP, 4600 IDS Center, 80 S 8th Street, Minneapolis, MN 55402. 
 
If the request is not postmarked on or before DATE, your exclusion will be invalid, and you will 
be bound by the terms of the settlement approved by the Court, including without limitation, the 
judgment ultimately rendered in the case, and you will be barred from bringing any claims which 
arise out of or relate in any way to the claims in the case as specified in the release referenced in 
paragraph 9 above.  
 
11. If I don’t exclude myself, can I sue Defendants for the same thing later? 
 
No.  Unless you exclude yourself, you give up any right to sue Defendants for the claims that this 
settlement resolves.  If you have a pending lawsuit against Defendants, speak to your lawyer in 
that case immediately. 
 
12. If I exclude myself, can I get benefits from this settlement? 
 
No.  If you exclude yourself, you are not part of the settlement and you will not receive a check. 
 

The Lawyers Representing You 

13. Do I have a lawyer in this case? 

The Court decided that the law firm of Nichols Kaster, PLLP will represent you and the 
Settlement Classes as Class Counsel.  More information about the law firm, its  practice, and the 
lawyers’ experience is available at:  www.nka.com.  You can also reach Nichols Kaster, PLLP 
by calling (877) 448-0492. 
 
Class Counsel represent the interests of the Settlement Classes.  You may hire your own attorney 
to advise you, but if you hire your own attorney, you will be responsible for paying that 
attorney’s fees.  
 
14. How will the lawyers be paid? 

Class Counsel intend to apply to the Court for an award of attorneys’ fees, in an amount not to 
exceed one-third of the settlement fund.  The Court may award less.  Class Counsel also will 
seek compensation for their out-of-pocket expenses and compensation for Plaintiff Brown in an 
amount not to exceed $2,000.  These amounts will be paid from the settlement, not by you. 
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Objecting to the Settlement 

15. How do I tell the Court that I don’t like the settlement? 

You can object to any aspect of the proposed settlement by filing and serving a written objection.  
Your written objection must include: (1) your name, address, telephone number, email address 
and signature; (2) a detailed statement of the specific factual and legal basis for the objection(s) 
being asserted; (3) a notice of your intent to appear at the final Fairness Hearing at TIME on 
DATE, if you intend to appear; and (4) a detailed description of any and all evidence, including 
copies of any exhibits, which you may offer at the Fairness Hearing.  
 
You must file any objection with the Clerk of Court at the address below by DATE: 
 

United States District Court for the Middle District of North Carolina 
251 N Main Street, Winston-Salem, NC 27101 

Case: Brown v. Delhaize America, LLC, et al. Case No. 1:14-cv-00195 
 

You must also send your objection by first class mail, postmarked on or before DATE, to 
Class Counsel and Defendants’ Counsel.  These documents should be mailed to Class Counsel 
at: 
 

Nichols Kaster, PLLP 
Attn: E. Michelle Drake 

4600 IDS Center 
80 South 8th Street 

Minneapolis, MN 55402 
 
and to Defendants’ Counsel at:  
 

Hunton & Williams LLP 
Attn: Thomas P. Murphy 

2200 Pennsylvania Ave, NW 
Washington, D.C. 20037 

 
Any member of the Settlement Classes who does not file and serve an objection in the time and 
manner described above will not be permitted to raise that objection later. 
 
16. What’s the difference between objecting and excluding myself? 
 
Objecting is simply telling the Court that you don’t like something about the settlement.  You 
can object only if you stay in the settlement.  Excluding yourself is telling the Court that you 
don’t want to be part of the settlement.  If you exclude yourself, you have no basis to object 
because the lawsuit no longer affects you. 
17. Where and when will the Court decide whether to approve the settlement? 
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There will be a final Fairness Hearing to consider approval of the proposed settlement at TIME 
on DATE at the United States District Court for the Middle District of North Carolina, 251 N 
Main St, Winston-Salem, NC 27401.  The hearing may be postponed to a later date without 
further notice but any such postponements will be posted on the settlement website at 
www.DelhaizeFCRASettlement.com.  The purpose of the hearing is to determine the fairness, 
reasonableness, and adequacy of the terms of the settlement, whether the Settlement Classes are 
adequately represented by the Plaintiff and Class Counsel, and whether an order and final 
judgment should be entered approving the proposed settlement.  The Court also will consider 
Class Counsel’s application for an award of attorneys’ fees and expenses, and Plaintiff Brown’s 
compensation. 
 
You will be represented by Class Counsel at the Fairness Hearing, unless you choose to enter an 
appearance in person or through your own counsel.  The appearance of your own attorney is not 
necessary to participate in the Fairness Hearing. 
 
18. Do I have to come to the hearing? 
 
No.  Class Counsel will represent the Settlement Classes at the Fairness Hearing, but you are 
welcome to come at your own expense.  If you send any objection, you do not have to come to 
Court to talk about it.  As long as you filed and mailed your written objection on time, the Court 
will consider it.  You may also pay your own lawyer to attend, if you wish. 
 
19. May I speak at the hearing? 
 
You may ask the Court for permission to speak at the Fairness Hearing.  To do so, you must send 
with your objection, a notice of intention to appear at the hearing as described in paragraph 15 
above.  You may not be allowed to speak at the hearing if you exclude yourself. 
 

Getting More Information 
 

20. Are there more details about the settlement? 
 
This Notice is only a summary.  For a more detailed statement of the matters involved in the 
lawsuit or the settlement, you may refer to the papers filed in this case during regular business 
hours at the office of the Clerk of Court, United States District Court for the Middle District of 
North Carolina, 251 N Main St, Winston-Salem, NC 27101, Case: Brown v. Delhaize America, 
LLC, et al., No. 1:14-cv-00195.  The full Settlement Agreement and certain pleadings filed in the 
case are available at www.DelhaizeFCRASettlement.com, or can be requested from Class 
Counsel, identified above. 
 
21. How do I get more information? 
 
You can visit www.DelhaizeFCRASettlement.com, or contact Class Counsel identified above.  
Please do not contact the Court for information. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

Case No. 1:14-CV-00195 

JENEEN BROWN, as an individual and as 
a representative of the classes, 

  Plaintiff, 

 v. 

DELHAIZE AMERICA, LLC, and FOOD 
LION, LLC,  

                                    Defendants. 

PROPOSED FINAL 
APPROVAL ORDER 

 

 

 
This matter came before the Court for hearing on ________________, 2015.  The 

Court, having considered the Motions for Preliminary Approval and Final Approval and 

the declarations in support thereof, the Settlement Agreement (the “Agreement”), any 

objections and comments received regarding the proposed settlement, the record in the 

above captioned action (the “Action”), the evidence presented, and the arguments and 

authorities presented by counsel, and for good cause appearing, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED AS FOLLOWS: 

1. The Court, for purposes of this Final Order Approving Settlement, adopts 

the capitalized terms and their definitions set forth in the Agreement. 

2. The Court has jurisdiction over the subject matter of the Action, the Class 

Representative, the Settlement Class Members, and Defendants. 

3. The Court finds that the notice to the Classes of the pendency of the Action 

and of this settlement constituted the best notice practicable under the circumstances to 
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all persons within the definition of the Settlement Classes, and fully complied with the 

requirements of due process and of all applicable statutes and laws. 

4. The Court hereby finds and concludes that the notice provided by 

Defendants to the appropriate state and federal officials pursuant to the Class Action 

Fairness Act of 2005, 28 U.S.C. § 1715, fully satisfied the requirements of that statute. 

5. The Court hereby finds that the Settlement Agreement is the product of 

arms-length settlement negotiations among Plaintiff, Class Counsel and Defendants.  

6. The Court hereby adopts and approves the Agreement and the settlement 

terms contained therein and finds that it is in all respects fair, reasonable, adequate, just, 

and in compliance with all applicable requirements of the United States Constitution 

(including the Due Process Clause) and all other applicable laws, and in the best interest 

of the parties and the Settlement Classes.   

7. The Court finds that the Parties dispute the merits of the claims and the 

appropriateness for trying the claims on a class basis.  The case involves complex issues 

of fact and law and the settlement terms reflect the inherent uncertainty of litigation and 

the challenges of establishing liability in a complex case brought under Federal Rule 23.  

Any objections have been considered and are hereby overruled.  Accordingly, the Court 

directs the parties and their counsel to implement and consummate the settlement in 

accordance with the terms and conditions of all portions of the Agreement.  
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8. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, the Court 

hereby finally certifies the Settlement Classes, except for the individuals listed in 

Attachment A hereto, consisting of: 

Improper Disclosure Class:  All Delhaize subsidiary employees and job 
applicants in the United States, except for employees and job applicants of 
Hannaford, who were the subject of a consumer report that was procured by 
Delhaize from March 7, 2012 through the date on which the Class List is 
generated. 
 
Pre-Adverse Action Notice Class:  All Delhaize subsidiary employees and 
job applicants in the United States against whom adverse employment 
action was taken based, in whole or in part, on information contained in a 
consumer report from March 7, 2012 through the date on which the Class 
List is generated. 

 
The Settlement Classes as certified satisfy all the requirements of Rule 23 and United 

States Constitution, and any other applicable law as more fully set forth in the Court’s 

Preliminary Approval Order, which is incorporated into this Final Order by this 

reference. 

9. In certifying this Action as a class action, the Court hereby finds that: 

(a) the members of the Settlement Classes are so numerous that joinder of all 

Settlement Class Members in this Action is impracticable; 

(b) there are questions of law and fact common to the members of the 

Settlement Classes;  

(c) the claims of the Named Plaintiff are typical of the claims or defenses of 

the Settlement Classes;  
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(d) the questions of law and fact common to members of the Settlement 

Classes predominate over any questions affecting only individual members 

of the Settlement Classes;  

(e) a class action was and is superior to other available methods for the fair and 

efficient adjudication of the controversy, considering, inter alia:  (i) the 

interests of members of the Settlement Classes in individually controlling 

the prosecution or defense of separate actions; (ii) the extent and nature of 

any litigation concerning the controversy already commenced by or against 

members of the Settlement Classes; (iii) the desirability or undesirability of 

prosecuting the litigation of these claims in this particular forum; and (iv) 

the difficulties likely to be encountered in the management of the class 

action; and  

(f) the Named Plaintiff and Class Counsel have fairly and adequately protected 

the interests of the Settlement Classes.  

SETTLEMENT CONSIDERATION 

10. Defendants and Plaintiff are hereby ordered to comply with the terms and 

conditions contained in the Settlement Agreement, which is incorporated by reference 

herein. 

APPLICABILITY 
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11. The provisions of this Final Order are applicable to and binding upon and 

inure to the benefit of each party to the Action (including each Settlement Class Member 

and each of Defendants’ successors and assigns). 

12. All persons who are included within the definition of either of the 

Settlement Classes and who did not properly file requests for exclusion are therefore 

bound by this Final Order and by the Settlement Agreement. 

13. As of the Effective Date, the Settlement Class members, including Plaintiff 

(collectively, the “Releasing Parties”), release Defendants and their U.S. affiliates and 

subsidiaries and insurers (“Released Parties”), from the “Released Claims.”   

14. The Releasing Parties stipulate and agree that upon the Court’s final 

approval of this Settlement Agreement, the claims in the case shall be dismissed with 

prejudice.  The Releasing Parties, on behalf of themselves and their respective assigns, 

agree not to sue or otherwise make a claim against any of the Released Parties that is in 

any way related to the Released Claims.  Attachment A to this Final Order contains a list 

setting forth the name of each person who timely submitted a request for exclusion from 

the Settlement Classes in compliance with the procedures set forth in the Preliminary 

Approval Order.  The persons so identified shall not be entitled to benefits from the 

settlement nor bound by this Final Judgment. 
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ATTORNEYS’ FEES AND REIMBURSEMENT OF EXPENSES 

AND SERVICE AWARD 

15. The Court approves Class Counsel’s application for $_____________ in 

attorneys’ fees and costs, and for a service award to the Named Plaintiff in the amount of 

$2,000. 

16. The Court hereby dismisses this Action and all claims with prejudice, 

without costs to any party, except as expressly provided for in the Settlement Agreement.  

17. Finding that there is no just reason for delay, the Court orders that this Final 

Approval Order shall constitute a final judgment pursuant to Rule 54 of the Federal Rules 

of Civil Procedure that is binding on the parties and the Settlement Classes.  The Clerk of 

the Court is directed to enter this Order on the docket forthwith. 

18. Jurisdiction is retained by this Court for matters arising out of the Settlement 

Agreement except as expressly stated therein. 

IT IS SO ORDERED. 

DATED this ____ day of __________________, 2015. 

   

Date: _____________________ 
 Hon. Thomas D. Schroeder 
 United States District Judge 
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