
IN THE UNITED STATES DISTRICT COURTS 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
ELIZABETH HUNTER, LINDA  ) 
STOIKE, and WILLIAM GARRAUGHTY,  ) 
individually and on behalf of all others ) 
similarly situated,    ) 
       ) Case No.  09 CV 6178 
 Plaintiffs,     )   
       ) Judge Rebecca Pallmeyer 
   v.    )  
       ) Magistrate Judge Susan Cox 
FIRST TRANSIT, INC.,    )  
       ) 
 Defendant.     ) 
____________________________________________________________________ 
 
TASHA JOSHAWAY,    ) 
MICHAEL YURKOWSKI, GEORGE  ) Case No.   10 CV 7002 
BECKETT, DEBBIE GOIN, and PENNIE  ) 
JOHNSON, individually and on behalf  ) 
of all others similarly situated,  ) 
       ) 
  Plaintiffs,    )     
       ) Judge Rebecca Pallmeyer 
    v.   )  
       ) Magistrate Judge Susan Cox 
FIRST STUDENT, INC.,   )      
       ) 
  Defendant.    ) 
 
 

MEMORANDUM IN SUPPORT OF THE PARTIES’ JOINT MOTION FOR 
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT; 
CONDITIONAL CERTIFICATION OF A SETTLEMENT CLASS, 

DESIGNATION OF CLASS REPRESENTATIVES AND APPOINTMENT OF 
CLASS COUNSEL; APPROVAL OF THE FORM AND MANNER OF CLASS 

SETTLEMENT NOTICE; AND SCHEDULING A FINAL FAIRNESS 
HEARING 
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Plaintiffs Elizabeth Hunter, William Garraughty, Tasha Joshaway, Michael 

Yurkowski, Debbie Goin, Pennie Johnson, Linda Stoike, and George Beckett seek 

an order:  (1) preliminarily approving the class-wide Settlement Agreement 

negotiated by the parties (a copy of which is attached as Exhibit 1 to this 

memorandum); (2) conditionally certifying this case as a class action for settlement 

purposes only and certifying a Class and three Subclasses, as defined in the 

Settlement Agreement; (3) designating the Named Plaintiffs as representatives of 

the Class and Subclasses and their attorneys as Class Counsel; (4) approving the 

form and manner of class notice; (5) setting a date for a final fairness hearing; and 

(6) pending the outcome of a final fairness hearing, preliminarily enjoining all 

members of the Settlement Class from commencing, prosecuting, or maintaining 

any claim already asserted in, and encompassed by, this Action, or challenging or 

seeking review of or relief from any order, judgment, act, decision, or ruling of this 

Court in connection with the Settlement Agreement. 

In support of preliminary approval, this memorandum describes Plaintiffs’ 

claims, Defendants’ principal defenses, and the proceedings leading up to the 

proposed settlement of this case.  It also summarizes the principal provisions of the 

parties’ Settlement Agreement, including the relief that it provides, and 

demonstrates that the substantive and procedural requirements have been satisfied 

both for preliminary approval of the proposed settlement under Rule 23(e) and 

conditional certification of a settlement class under Rule 23(b)(3). 
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I. 
BACKGROUND 

 
This case arises out of the Defendants’ procurement and use of criminal 

background check reports to make employment decisions between October 5, 2007 

and August 10, 2010.  Under the Fair Credit Reporting Act (“FCRA”), criminal 

background check reports obtained by employers from third-party consumer 

reporting agencies are considered “consumer reports”.  15 U.S.C. § 1681k.  When an 

employer uses consumer reports to evaluate its employees or employment 

applicants, FCRA places three different obligations on the employer.   

• The employer must disclose to the employee or employment applicant, 
in a document consisting solely of the disclosure, that a consumer 
report may be obtained about the individual for employment purposes.  
15 U.S.C. § 1681b(b)(2)(A)(i). 
 

• The employer must obtain the employee’s or employment applicant’s 
written authorization to obtain the report.  Id. § 1681b(b)(2)(A)(ii).   
 

• If the employer intends to take adverse action based in whole or in 
part on a consumer report, then it must first provide the employee or 
employment applicant a copy of the consumer report and a summary of 
their rights under the FCRA, as published by the Federal Trade 
Commission (“FTC”).  Id. § 1681b(b)(3). 

 
Plaintiffs claim that Defendants First Transit, Inc. and First Student, Inc. – two 

multi-national transportation companies – violated one or more of these 

requirements when procuring or using criminal background check reports about 

them. 1  Defendants contend that they did not violate the FCRA or, at most, that 

any violations were technical in nature and non-willful. 

                                                            
1 The Plaintiff Class is defined to include any former First Transit or First Student 
employee or employment applicant who suffered any one of the three statutory violations 
listed above during the relevant time period of October 5, 2007 to August 10, 2010. 
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A. Prior Proceedings and Mediation 

On October 5, 2009, Named Plaintiffs Elizabeth Hunter and William 

Garraughty filed a nationwide class action complaint in the United States District 

Court for the Northern District of Illinois (hereinafter “the First Transit Action”), 

alleging that First Transit violated the Fair Credit Reporting Act (“FCRA”) by 

taking adverse action against a putative class of employees and employment 

applicants based on consumer reports without first providing the putative class 

members a copy of their consumer report and the FTC’s summary of FCRA rights.  

See 15 U.S.C. § 1681b(b)(3).   

On October 5, 2009, Named Plaintiffs Tasha Joshaway, Michael Yurkowski, 

and Debbie Goin filed a nearly identical nationwide class action complaint in the 

United States District Court for the Central District of Illinois (hereinafter “the 

First Student Action”).  Their Complaint alleged that First Student also took 

adverse action against a putative class of employees and employment applicants 

based on consumer reports without first providing the putative class members a 

copy of their consumer reports and the FTC’s Summary of FCRA rights.  Id.  Like 

the First Transit Plaintiffs, Joshaway, Yurkowski, and Goin alleged that the 

Defendants fired them from their jobs based on the results of criminal background 

check reports procured from third-party vendors without first providing them an 

opportunity to dispute the accuracy of the reports.  
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On November 23, 2009, Defendants filed their Answers in the First Transit 

and First Student Actions denying the principal allegations in the Plaintiffs’ 

Complaints.   

On January 14, 2010, the Plaintiffs in the First Student Action filed an 

Amended Complaint adding allegations that First Student procured consumer 

reports about Plaintiffs and a putative class of employees and employment 

applicants without first disclosing, in a document consisting solely of the disclosure, 

that a consumer report might be obtained about them for employment purposes.  

See 15 U.S.C. § 1681b(b)(2)(A)(i).  The Plaintiffs have argued that the FCRA 

disclosure they received from First Student did not consist “solely” of the disclosure 

because it required Plaintiffs to release the background check company, USIS 

Commercial Services, Inc. (“USIS”), from any liability associated with furnishing 

the criminal background check reports to First Student.  The disclosure form also 

required Plaintiffs to authorize USIS to share information about the Plaintiffs with 

other customers that subscribed to USIS’s database.  The parties have referred to 

the disclosure form in question as the “Part I Form.”  See Exhibit C to the Parties’ 

Settlement Agreement (Part I Form). 

On January 15, 2010, the Plaintiffs in the First Transit Action filed an 

Amended Complaint adding identical allegations about First Transit.  That is, 

Plaintiffs alleged that First Transit procured consumer reports about them and a 

putative class of employees and employment applicants without first disclosing, in a 
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document consisting solely of the disclosure, that a consumer report may be 

obtained about them for employment purposes.  15 U.S.C. § 1681b(b)(2)(A)(i). 

On January 28, 2010, Defendants filed their Answers in the First Transit and 

First Student Actions denying the principal allegations in the Plaintiffs’ Amended 

Complaints. 

On April 9, 2010, the Plaintiffs in the First Transit Action filed a Second 

Amended Complaint adding allegations that First Transit procured consumer 

reports about Plaintiff Elizabeth Hunter and a putative class of employees without 

their written authorization.  See 15 U.S.C. § 1681b(b)(2)(A)(ii).  On April 14, 2010, 

the Named Plaintiffs in the First Student Action filed a Second Amended Complaint 

adding allegations that First Student procured consumer reports about Plaintiff 

George Beckett and a putative class of employees without their written 

authorization.  Id.  Plaintiffs have argued that after Defendants acquired thousands 

of Laidlaw Education and Laidlaw Transit employees, they obtained background 

check reports about many of them without first obtaining their written 

authorization.2   

On April 28, 2010 and May 6, 2010, Defendants filed their Answers in the 

First Student and First Transit Actions denying the principal allegations in 

Plaintiffs’ Second Amended Complaints. 

In May 2010, in an effort to facilitate settlement, both Courts entered orders 

indefinitely continuing the discovery deadlines in the First Student and First 

                                                            
2 Defendants’ parent company, First Group, plc, purchased Laidlaw Education Services, 
Inc. and Laidlaw Transit, Inc. in 2007.   
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Transit Actions while the parties voluntarily mediated the claims alleged in 

Plaintiffs’ Second Amended Complaints.   

During discovery, Defendants produced to Plaintiffs more than 30,000 

documents.  Those documents included records used to terminate approximately 

795 First Student and First Transit employees because of criminal background 

check reports as well as policy and procedure manuals related to First Student’s 

and First Transit’s procedures for conducting criminal background checks.  

Defendants also allowed Plaintiffs to conduct a lengthy interview of First Student’s 

International Vice President of Safety, Gary Catapano, who had substantial 

involvement in crafting First Group’s procedures for conducting criminal 

background checks during the relevant time period; and Russ Iddings, Director of 

Human Resources for FirstGroup America, to confirm Defendants’ current 

compliance with FCRA. 

After conducting this discovery, Plaintiffs and Defendants entered into 

settlement negotiations.  On August 12, 2010, the parties exchanged detailed pre-

mediation briefs (each in excess of forty pages) laying out the parties’ respective 

legal positions.  The Plaintiffs argued the strengths of their FCRA claims, including 

the likelihood that they would succeed on a motion for class certification and that 

they would prove that Defendants’ alleged FCRA violations were willful.  In 

response, Defendants asserted three types of defenses.  First, on the issues of 

liability, Defendants argued that they did not violate the FCRA.  Second, on the 

issue of damages, Defendants argued that any violations of the FCRA were 
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technical in nature and non-willful, which would mean that statutory damages were 

not recoverable and only those Class Members who could prove actual damages 

could recover anything.  Third, Defendants argued that class certification would 

likely be denied on any claims that required individualized proof of actual damages 

or that involved claims of adverse action taken against applicants for employment.  

On August 30 and 31, 2010, the parties met with a highly-experienced 

mediator, Professor Lynn Cohn of Northwestern Law School, in an effort to resolve 

the Plaintiffs’ claims.  The parties were unable to reach agreement at the conclusion 

of their two-day mediation session, but they continued to negotiate for several more 

weeks.  Finally, in late September 2010, the parties signed a memorandum of 

understanding setting forth the material terms of their Settlement Agreement.   

On October 29, 2010, the district court judge presiding over the First Student 

Action transferred the case to the Northern District of Illinois for consolidation with 

the First Transit Action.  The parties agreed that consolidating the two cases would 

make administration of the parties’ Settlement Agreement much more efficient. 

On January 13 and January 25, 2011, the Plaintiffs filed Third Amended 

Complaints in the First Transit and First Student Actions.  The Third Amended 

Complaints added allegations that the Defendants had obtained and used consumer 

reports from a company named AFR Consortium Associates, LLC (“AFR”) without 

Plaintiffs’ written authorization.  The Third Amended Complaints further alleged 

that the Defendants used the AFR consumer reports to take adverse action against 

Plaintiffs and other putative class members without providing Plaintiffs and 
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putative class members a copy of their AFR consumer reports and the FTC’s 

Summary of FCRA Rights.  On January 26, 2011 and February 8, 2011, Defendants 

filed their Answers, denying the principal allegations in Plaintiffs’ Third Amended 

Complaints. 

B. The Class and Subclasses 

The Plaintiffs’ Third Amended Complaints describe a Class of individuals 

who suffered one or more FCRA violations stemming from the Defendants’ use of 

criminal background check reports.  The Class can be divided into three overlapping 

Subclasses, based on the type of FCRA violation(s) that the Class Members 

suffered.  The Subclasses are defined and roughly illustrated in the following chart:  

First Group FCRA Settlement –Subclass Chart 

 

Disclosure Subclass:  An individual is a member of the Disclosure Subclass if and 
only if the individual satisfies both of the following conditions:  (1) one of the 
Defendants procured a consumer report about the individual between October 5, 
2007 and August 10, 2010; and (2) the Defendant that procured the consumer report 

143,577 individuals

29,243 individuals 7,191 individuals 

No 
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made the disclosure required by 15 U.S.C. § 1681b(b)(2)(A)(i) using a document that 
contained a release of liability or that otherwise did not comply with that provision. 
 
No Authorization Subclass:  An individual is a member of the No Authorization 
Subclass if and only if the individual satisfies one or both of the following 
conditions: (1) between October 5, 2007 and August 10, 2010, a consumer report 
regarding the individual was procured and uploaded to the J.J. Keller & Associates, 
Inc. Driver Management Online database (“DMO”), and either: (i) the consumer 
report was uploaded to the DMO more than seven days before the individual’s Part 
I Form was uploaded to the DMO, or (ii) no Part I Form for the individual was ever 
uploaded to the DMO; or (2) one of the Defendants procured from AFR a consumer 
report about the individual between October 5, 2007 and August 10, 2010. 
 
Adverse Action Subclass:  An individual is a member of the Adverse Action 
Subclass if and only if the individual satisfies all of the following conditions: (1) one 
of the Defendants procured a consumer report about the individual; (2) one of the 
Defendants took adverse action against the individual based in whole or in part on 
the consumer report; (3) such adverse action took place between October 5, 2007 
and August 10, 2010, and (4) the individual did not receive from First Transit or 
First Student both a copy of his or her consumer report and the FTC’s Summary of 
FCRA Rights before suffering such adverse action, or First Transit or First Student 
did not otherwise comply with the requirements of the FCRA when taking such 
adverse action. 
  
C. The Terms Of The Parties’ Agreement 

The parties’ memorandum of understanding, like the long-form Settlement 

Agreement that followed, creates a $5.9 million Settlement Fund to compensate 

Plaintiffs and Class Members for claims raised in the Third Amended Complaints, 

to pay Plaintiffs’ attorneys’ fees, to provide incentive awards to the Named 

Plaintiffs, and to pay for the costs of Settlement Administration.  Plaintiffs have 

been given sole discretion, subject to the Court’s final approval, to distribute the 

Fund among the Class Members as they deem appropriate. 

Class Counsel believes that the Fund should be divided into four smaller sub-

funds, with each sub-fund distributed to Class Members who suffered similar FCRA 
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violations.  Assuming that $4.24 million dollars remains available for distribution to 

Class Members once attorneys’ fees, litigation costs, incentive awards, and costs of 

settlement administration are subtracted from the Fund, the following chart 

illustrates how the fund will be distributed among the four different groups:  

First Group FCRA Settlement – Fund Distribution Chart 
 

 
 

 

 

 
Under the Plaintiffs’ proposed distribution plan, approximately $1.21 million 

will be made available to 107,909 Class Members who suffered only the most 

technical violation alleged in Plaintiffs’ Third Amended Complaints.  These Class 

Members were allegedly the subject of a criminal background check report without 

first receiving a disclosure, in a document consisting solely of the disclosure, stating 

C

A =      =Disclosure Fund Participant Group    ($1,213,965) 
B =      = No Authorization Fund Participant Group   ($2,136,600) 
C =      = No Authorization Terminated Fund Participant Group   ($295,000) 
D =      = Adverse Action Fund Participant Group   ($595,000) 
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that a consumer report may be obtained about the Class Members for employment 

purposes (“the Disclosure Violation”).  The Settlement Agreement refers to these 

Class Members as “Disclosure Fund Participants.” 

An additional approximately $2.14 million will be made available to 28,488 

Class Members who suffered the Disclosure Violation and who were the subject of a 

criminal background check report obtained from USIS or AFR without their written 

authorization (“the Authorization Violation”), but who suffered no adverse action on 

account of that criminal background check report.  The Settlement Agreement 

refers to these Class Members as “No Authorization Fund Participants.” 

A third sub-fund, amounting to $295,000, will be made available to the 295 

individuals who allegedly suffered all three violations:  that is, they suffered the 

Disclosure Violation, their employment was terminated based in whole or in part on 

a criminal background check report, and the Defendants procured criminal 

background check reports about them before they signed a form authorizing 

Defendants to procure criminal background check reports about them.  The 

Settlement Agreement refers to these Class Members as “No Authorization 

Terminated Fund Participants.” 

Finally, $595,000 will be made available to 6,896 Class Members who 

suffered the Disclosure Violation and who suffered adverse action based in whole or 

in part on a criminal background check report without first receiving a copy of their 

criminal background check report and the FTC’s Summary of Rights.  The 

Settlement Agreement refers to these Class Members as “Adverse Action Fund 
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Participants.”  The Adverse Action Fund Participants are different from the No 

Authorization Terminated Fund Participants because they signed the Defendants’ 

Part I Form, authorizing the Defendants to obtain criminal background check 

reports about them from USIS.3 

Class Members will receive payments only if they return claim forms. 

D. Non-Monetary Relief 

In addition to the substantial monetary relief discussed above, Defendants 

have agreed to ensure that they comply with FCRA in the future when procuring 

and using consumer reports for employment purposes.  Specifically, Defendants 

have agreed to: (1) provide employees and employment applicants a copy of the their 

consumer reports and the FTC’s Summary of FCRA Rights at least seven days 

before taking adverse action based in whole or in part on those consumer reports; 

(2) disclose to employees and employment applicants – in a document that does not 

include a release of liability – that Defendants may procure a consumer report 

about them for employment purposes; and (3) not procure consumer reports about 

employees and employment applicants until they have authorized in writing the 

                                                            
3  Adverse Action Fund Participants whose employment was terminated based on a 
criminal background check report obtained from USIS were also the subject of a consumer 
report procured from AFR.  Plaintiffs contend that Adverse Action Fund Participants did 
not authorize Defendants to obtain AFR reports about them, even though these class 
members signed the Part I Form.  According to Plaintiffs, the Part I Form only permitted 
the Defendants to obtain consumer reports from USIS or Hire Right and not from AFR.  
Defendants disputed Plaintiffs’ interpretation of the Part I Form and also contended that 
AFR was not a “consumer reporting agency” within the meaning of the FCRA, and thus 
that the authorization provisions of the FCRA did not apply.  The money that Adverse 
Action Fund Participants will receive as part of the Settlement Agreement will also serve to 
compensate them for the Defendants’ alleged procurement of consumer reports from AFR 
without Class Members’ written authorization.  
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procurement of those reports.  Class Counsel regard this undertaking by 

Defendants to be a substantial benefit to the Class and to the thousands of people 

who will apply for or obtain employment with Defendants in the future. 

II. 
THE COURT SHOULD PRELIMINARILY APPROVE THE PROPOSED 
SETTLEMENT BECAUSE THE PROPOSED CLASS AND SUBCLASSES 

ARE CERTIFIABLE UNDER RULE 23(b)(3) AND THE PROPOSED 
SETTLEMENT FALLS WELL WITHIN THE RANGE OF POSSIBLE 

APPROVAL. 
 

 “District court review of a class action settlement proposal is a two-step 

process. The first step is a preliminary, pre-notification hearing to determine 

whether the proposed settlement is ‘within the range of possible approval.’  This 

hearing is not a fairness hearing.”).  Armstrong v. Bd. of Sch. Dirs. of City of 

Milwaukee, 616 F.2d 305, 314 (7th Cir. 1980), overruled on other grounds by Felzen 

v. Andreas, 134 F.3d 873 (7th Cir. 1998). The first hearing merely requires the 

Court to make a “preliminary fairness review.”  Manual for Complex Litigation § 

21.633 (4th ed. 2004)  

 The proposed settlement in this case easily falls within the “range of possible 

approval.”  Its terms are fair, reasonable, and adequate; for purposes of a 

settlement, the proposed Settlement Class satisfies the criteria set out in Rule 23(a) 

and (b)(3);4 and the proposed form and manner of class notice are appropriate and 

satisfy due process.  

 

 
                                                            
4 In the absence of a settlement, Defendants contend that the settlement class and 
subclasses could not be certified under Rule 23(b)(3). 
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 A. Preliminary Approval Of The Settlement Is Appropriate. 

 “‘[I]n any case there is a range of reasonableness with respect to a 

settlement.’” In re Michael Milken and Assocs. Sec.  Litig., 150 F.R.D. 57, 

66 (S.D.N.Y. 1993) (quoting Newman v. Stein, 464 F.2d 689, 693 (2d Cir. 1972) 

(Friendly, J)).  The monetary and other relief provided in the proposed Settlement 

places it, taken as a whole, easily within “the range of possible approval.”   

1. The Proposed Monetary Relief Is Reasonable. 

FCRA sets up a two-tiered system for allocating damages to plaintiffs who 

are aggrieved by FCRA violations, depending on whether the defendant’s violation 

was willful or negligent.  15 U.S.C. § 1681n & o.  If the plaintiff proves that the 

defendant’s violation was willful, then the plaintiff is entitled to the greater of 

either his actual damages or statutory damages of between $100 and $1,000 per 

violation as well as, if appropriate, punitive damages.  Id. § 1681n; Safeco v. Burr, 

551 U.S. 47 (2007) (holding that that a FCRA violation is willful if the plaintiff 

proves that “the company ran a risk of violating the law substantially greater than 

the risk associated with a reading that was merely careless”).  However, if the 

defendant’s FCRA violation was merely negligent, then a plaintiff is entitled to 

recover only his actual damages.  Id. § 1681o.  Under either theory, a prevailing 

plaintiff is entitled to recover attorneys’ fees and costs. 

FCRA’s willfulness standard is important because, in the absence of 

willfulness, Plaintiffs must prove that Defendants’ alleged FCRA violations caused 

them actual damages in order to recover.  15 U.S.C. § 1681o.  There is little question 
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that, in the overwhelming number of alleged Disclosure Violations and 

Authorization Violations at issue in this case, the Class Members did not suffer any 

actual damages.  This means that if the Plaintiffs’ case proceeded, and they failed to 

prove that Defendants’ alleged FCRA violations were willful, the bulk of the Class 

Members’ claims would be dismissed, possibly at summary judgment. 

 a. Disclosure Fund Participants 

The proposed recovery for Disclosure Fund Participants, i.e., those Class 

Members who only suffered the Disclosure Violation, is eminently reasonable.  

Again, Plaintiffs contend that the disclosure they received from Defendants did not 

consist solely of a disclosure stating that a consumer report may be obtained about 

them for employment purposes. See 15 U.S.C. § 1681b(b)(2)(A)(i).  Specifically, 

Plaintiffs argue that the disclosure form that they received from Defendants 

contained a release of liability, in which Plaintiffs purported to forfeit any claims 

that they had against a criminal background check company, USIS.  The form also 

authorized USIS to provide information about them to other employers who would 

not otherwise have a permissible purpose to obtain the report.  See 15 U.S.C. § 

1681b(a).   

Defendants have vigorously defended the allegations brought by the 

Disclosure Subclass, arguing that the disclosures that Defendants provided to Class 

Members fully complied with the requirements of 15 U.S.C. § 1681b(b)(2)(A)(i) and 

that there was no case law to the contrary.  Defendants cited the recent decision in 

Burghy v. Dayton Racquet Club, Inc., 695 F. Supp. 2d 689 (S.D. Ohio 2010) to 
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support their position that the presence of release language did not render the 

disclosure violative of the FCRA.  Moreover, Defendants argued that the disclosure 

form that they used during the class period was supplied to them by one of the 

largest and most reputable consumer reporting agencies in the country and that, 

therefore, Defendants’ use of that form could not be found to be a willful violation of 

the FCRA.    

In light of the significant risks that Defendants have identified in proceeding 

on these claims and the technical nature of the alleged violation, the proposed 

settlement is more than reasonable as it applies to the Disclosure Fund 

Participants.  In the extraordinarily unlikely event that 100% of Disclosure Fund 

Participants return claim forms, then each Participant will receive approximately 

$11.25.  In the more likely event that between 25-50% of the eligible Disclosure 

Fund Participants return claim forms, then each Disclosure Fund Participant will 

receive between $22.50 and $45.  Courts have approved FCRA settlements 

awarding far less for similarly technical violations, even approving coupon-based 

settlements.  Hanlon v. Aramark Sports, LLC, No. 09-465, 2010 WL 374765, *5 

(W.D. Pa. 2010) (approving FACTA credit-card truncation settlement agreement 

that provided each class member $50 worth of merchandise at Defendant’s retail 

store); Barel v. Bank of America, 255 F.R.D. 393, 404 (E.D. Pa. 2009) (approving 

settlement agreement that provided four months of free credit monitoring, with a 

retail value of $52, to consumers who were the subject of a consumer report 

procured without a permissible purpose); Colella v. Univ. of Pittsburgh, 569 F. 

Case: 1:09-cv-06178 Document #: 54  Filed: 03/03/11 Page 17 of 30 PageID #:229



18 
 

Supp. 2d 525, 534 (W.D. Pa. 2008) (approving FACTA credit-card truncation 

settlement agreement that provided each class member a free ticket, with a face 

value of $10, to one of two Pittsburgh spring football games). 

b. No Authorization Fund Participants 

The No Authorization Fund Participants are Class Members who suffered the 

Disclosure Violation and who were the subject of a consumer report procured, under 

Plaintiffs’ theory, without their legally effective authorization.  Defendants argued 

that all of the No Authorization Fund Participants authorized the criminal 

background checks, based on the authorization forms that they had previously 

executed as Laidlaw employees, so that at most, any FCRA violation was technical 

and non-willful.  None of the No Authorization Fund Participants suffered an 

adverse action based on a consumer report.  Accordingly, it would be difficult (if not 

impossible) to prove that any of these Class Members suffered any actual damages 

on account of the Defendants’ alleged violations.  Thus, these Class Members faced 

the risk that even if Defendants were ultimately found to have violated the FCRA, 

the Class Members would obtain no recovery. 

Under the terms of the proposed Settlement, the No Authorization Fund 

Participants who return claim forms will split approximately $2.14 million.  If 100% 

of the No Authorization Fund Participants return claim forms, then each 

Participant will receive $75.  In the more likely event that between 25-50% of the 

No Authorization Fund Participants return claim forms, then each Participant will 

receive between $150 and $300 to compensate them for two FCRA violations.  No 
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Authorization Fund Participants would have difficulty doing better at trial, even if 

they were certain to prove – over Defendants’ strenuous objections – that 

Defendants violated FCRA and that they did so willfully.  Given No Authorization 

Fund Participants’ uncertain recovery and courts’ approval of FCRA settlements 

awarding far less for similar violations, the proposed settlement is fair and 

reasonable.  Id. 

 c. No Authorization Terminated Fund Participants 

The No Authorization Terminated Fund Participants are those Class 

Members who, based on company records as described in the Settlement 

Agreement, never signed a Part I Form authorizing the Defendants to procure a 

consumer report about them (or signed the Part I Form after Defendants procured a 

consumer report about them), but whose employment was nevertheless terminated 

based in whole or in part on a consumer report that Defendants procured from 

USIS.  Before their employment was terminated, No Authorization Terminated 

Fund Participants did not receive both a copy of their consumer report and the 

FTC’s Summary of FCRA Rights.  No Authorization Terminated Fund Participants 

also suffered the alleged Disclosure Violation.  

Because these Class Members have what Class Counsel believe to be a strong 

argument that Defendants’ alleged FCRA violations caused them to suffer actual 

damages (unlike the large majority of the other Class Members), their proposed 

recovery is the highest.  Plaintiffs maintain that if the Defendants had waited until 

No Authorization Terminated Fund Participants signed a Part I Form before 
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procuring a criminal background check report about them, the No Authorization 

Terminated Fund Participants would have continued working for Defendants for 

some significant period of time.  Many of these Class Members were union members 

and had been instructed by their union leaders not to sign the Part I Form until the 

unions had an opportunity to negotiate the terms of the background checks with 

First Transit and First Student.  In all likelihood, therefore, the No Authorization 

Terminated Fund Participants would have continued to work and earn wages until 

the labor dispute concerning whether they would be required to sign the Part I 

Form was ironed out and Defendants had the written authorization necessary to 

obtain a criminal background check report. 

Recognizing this alleged claim for actual damages, the Settlement Agreement 

provides that the No Authorization Terminated Fund Participants who return claim 

forms will split approximately $295,000.  If 100% of the No Authorization 

Terminated Fund Participants return claim forms, then each Participant will 

receive $1,000.  In the more likely event that between 25-50% of the No 

Authorization Terminated Fund Participants return claim forms, then each 

Participant will receive between $2,000 and $4,000.  This outcome is reasonable 

because it appropriately compensates Class Members for their alleged actual 

damages claim.  

d. Adverse Action Fund Participants 

The Adverse Action Fund Participants are Class Members who authorized 

Defendants to procure consumer reports about them from USIS, but who 
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nevertheless did not receive a copy of their USIS consumer report and the FTC’s 

Summary of Rights before the Defendants took adverse action against them based 

on those reports.  These individuals also suffered the alleged Disclosure Violation.5  

Defendants argued that they did not violate the FCRA because termination 

decisions were based on publicly available court records, which Defendants contend 

are not “consumer reports” prepared from databases, and that in any event, 

Defendants’ practices and policies substantially complied with the FCRA because 

they assured that employment decisions would be made on accurate information 

and that affected individuals would have an opportunity to dispute any inaccurate 

information. 

The monetary relief provided to the Adverse Action Fund Participants who 

return claim forms is more than reasonable.  The Settlement Agreement provides 

that Adverse Action Fund Participants whose employment was terminated 

pursuant to the Defendants’ company-wide background checking procedure will 

receive $750 if they return a claim form.  This is close to the maximum recovery of 

statutory damages that would be available for a willful violation of the FCRA.  The 

remaining Adverse Action Fund Participants, who were employment applicants 

rejected because of a consumer report (or former employees who worked for the 

company for a very short time before being fired because of a criminal background 

check), will split what remains of the approximately $595,000 Adverse Action Fund.  

If between 25-50% of the Adverse Action Fund Participants return claim forms, 
                                                            
5 Plaintiffs also maintain that the Defendants procured from AFR Consortium Associates, 
LLC a consumer report about some of the Adverse Action Fund Participants without their 
written authorization.  See supra p. 13 n. 4.   
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then each Participant (who was a rejected employment applicant) will receive 

between $126 and $313.6  This outcome is reasonable, particularly considering the 

early stage of the litigation. 

2. The Proposed Additional Relief In The Form of Affirmative 
Undertakings By Defendants Is Reasonable. 

 
 In their Third Amended Complaints, Class Members allege that Defendants 

violated three separate provisions of the FCRA when procuring and using consumer 

reports about employees and employment applicants.  They allege that Defendants 

procured consumer reports about them without first providing Class Members a 

disclosure, in a document consisting solely of the disclosure, stating that a consumer 

report may be procured about them for employment purposes.  15 U.S.C. § 

1681b(b)(2)(A)(i).  They allege that Defendants procured consumer reports about 

them without first obtaining their written authorization.  15 U.S.C. § 

1681b(b)(2)(A)(ii).  And they allege that Defendants used consumer reports to take 

adverse action against them without first providing them a copy of their consumer 

report and the FTC’s Summary of FCRA Rights.  15 U.S.C. § 1681b(b)(3).   

The parties proposed Settlement Agreement includes affirmative 

undertakings by Defendants that address all three alleged violations.  Defendants 

have agreed to revise their disclosure form by removing the controversial releases of 

                                                            
6 In all likelihood, the participation rate of Adverse Action Fund Participants who were 
rejected employment applicants will be lower than the participation rate of other Class 
Members.  To recover from the settlement as Adverse Action Fund Participants, rejected 
employment applicants must return a claim form certifying, under penalty of perjury, that 
they did not voluntarily abandon their job application with First Student or First Transit.  
This certification requirement attempts to ensure that only employment applicants rejected 
because of a criminal background check report recover from the Adverse Action Fund. 
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liability previously contained therein.  Defendants also have agreed to ensure that 

before procuring a consumer report for employment purposes, the employee or 

employment applicant has authorized in writing the procurement of that report.  

Additionally, Defendants have agreed to implement procedures ensuring that when 

Defendants intend to use a consumer report to take adverse action against an 

employee or employment applicant, the Defendants will provide the employee or 

applicant a copy of the consumer report and the FTC’s Summary of FCRA Rights at 

least seven days before taking adverse action against the employee or employment 

applicant.  In short, the relief contemplated in the settlement ensures that the 

alleged violations in Plaintiffs’ Third Amended Complaint are unlikely to recur. 

 3. The Agreed-Upon Attorney’s Fees Are Reasonable And   
  Within The Range Of Possible Approval. 
 
 Under the Settlement Agreement, subject to the Court’s approval, plaintiffs’ 

counsel will be paid $1,180,000 from the Settlement Fund to reimburse their costs 

and as attorneys’ fees.  See Exhibit A (Agreement § X).  Defendants do not contest 

Class Counsel’s entitlement to these fees, nor do Defendants challenge the 

reasonableness of the amounts.  Plaintiff’s request, which is 20% of the common 

fund created by the negotiated settlement, is no greater than the market rate of 

plaintiffs’ attorneys’ services had their fee been negotiated with the purported class 

at the outset of the litigation.  In re Synthroid Marketing Litigation, 264 F.3d 712, 

718 (7th Cir. 2001) (“When deciding on appropriate fee levels in common-fund cases, 

courts must do their best to award counsel the market price for legal services, in 

light of the risk of nonpayment and the normal rate of compensation in the market 
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at the time.”);  Buckholder v. City of Ft. Wayne, No. 1:08 CV 273, --- F. Supp. 2d ---, 

2010 WL 4457310, *5 (N.D. Ind. Nov. 1, 2010) (holding that one-third of a common 

fund constitutes a reasonable attorney’s fee); McMahon v. Olivier Cheng Catering & 

Events, LLC, No. 08 CV 8713, 2010 WL 2399328, *7 (S.D.N.Y. March 3, 2010) 

(same); Retsky Family Ltd. Partnership v. Price Waterhouse LLP, 97 C 7694, 2001 

WL 1568856, *4 (N.D. Ill. Dec. 10, 2001) (same). 

4. The Proposed Incentive Awards To The Named Plaintiffs   
  Are Reasonable And Within The Range Of Possible    
  Approval. 
 
 Under the Settlement Agreement, subject to Court approval, the Named 

Plaintiffs will receive incentive awards totaling, collectively, $32,000.  Plaintiffs ask 

the Court to divide the $32,000 as follows:  $5,000 to plaintiffs Elizabeth Hunter, 

William Garraughty, George Beckett, Tasha Joshaway, Michael Yurkowski, and 

Debbie Goin; $1,000 to plaintiffs Pennie Johnson and Linda Stoike.   

 These Plaintiffs provided valuable assistance to Class Counsel.  They have 

responded to numerous inquiries from Class Counsel regarding the circumstances of 

their termination from First Student or First Transit, and they assisted Class 

Counsel better understand First Student’s and First Transit’s policies with respect 

to criminal background checks.  The Plaintiffs also stepped forward despite the risk 

of being held liable for Defendants’ costs under Rule 54(d) in the event that the 

Defendants prevailed.  The proposed incentive awards are reasonable, particularly 

when compared to awards approved in other class action settlements.  In re U.S. 

Bancorp. Litig., 291 F.3d 1035, 1038 (8th Cir. 2002) (approving total incentive 
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payments that did not exceed .35% of the total settlement); In re Mego Fin. Corp. 

Sec. Litig., 213 F.3d 454, 463 (9th Cir. 2000) (approving incentive awards of $5,000 

to each of the two class representatives in a 5,400 person class in a settlement of 

$1.725 million); Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998) (approving 

incentive payment that did not exceed .17% of total settlement). 

 5. Class Action Fairness Notice 

 Defendants will cause notice of the proposed settlement to be served under 

the Class Action Fairness Act of 2005 (“CAFA”).  28 U.S.C. § 1715, on the Attorney 

General of the United States and the attorneys general of all states and United 

States territories where Class Members reside.  The CAFA Notice will be sent 

within 10 days after filing of the Settlement Agreement with the Court.  

B. Conditional Certification of a Settlement Class is Appropriate. 

Settlement classes “afford[] considerable economies to both the litigants and 

the judiciary and [are] also fully consistent with the flexibility integral to Rule 23,"  

In re General Motors Corp. Pick- Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 

768, 794 (3d Cir. 1995), and they have become “a stock device” for resolving major 

multi-plaintiff litigation.  Amchem Products, Inc. v. Windsor, 521 U.S. 591, 618 

(1997).  The proposed Settlement Class in this case fully satisfies the criteria set 

forth in Rules 23(a) and 23(b)(3). 

1. The Requirements Of Rule 23(a) Are Satisfied. 

The proposed class in this case satisfies each of the four “class-qualifying 

criteria,” Amchem, 521 U.S. at 621, specified in Rule 23(a).   
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Numerosity is satisfied: there are roughly 143,577 Disclosure Subclass 

Members, 29,324 No Authorization Subclass Members, and 7,185 Adverse Action 

Subclass Members.   

Commonality is likewise well founded.  The common issues of law and fact in 

this case include, among others:   

• whether a document that contains a release of liability is a disclosure, in a 
document consisting solely of the disclosure, stating that a consumer report 
may be procured for employment purposes; 

 
• whether Class Members authorized Defendants to procure consumer reports 

about them where those Class Members had never signed Defendants’ 
standard Part I Form by the time that Defendants procured a consumer 
report about them; 
 

• whether Class Members terminated or not hired as part of Defendants’ 
criminal background screening procedures received a copy of their consumer 
report and the FTC’s Summary of FCRA rights before they suffered adverse 
action; and 
 

• if Defendants violated FCRA, whether their violations were willful; 
 

The typicality criterion is also satisfied.  The claims of the Named Plaintiffs 

and the claims of absent Class Members all “arise from the same practice or course 

of conduct . . . and . . . are based on the same legal theory,” Rosario v. Livaditis, 963 

F.2d 1013, 1018 (7th Cir. 1992); De La Fuente v. Stokley-Van Camp, Inc., 713 F.2d 

225, 232 (7th Cir. 1983), namely that Defendants’ policies and procedures with 

respect to the use and procurement of criminal background check reports did not 

comply with the requirements outlined in FCRA.    

Fourth and last, the requirement of “adequacy” is satisfied:  there are no 

disabling conflicts between the Named Plaintiffs and the class, there are no issues 
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of allocation between present and “future” claimants, and Class Counsel are 

experienced and accomplished in class litigation. 

2. The Requirements Of Rule 23(b)(3) Are Satisfied.  

Rule 23(b)(3) requires both “predominance” and “superiority.”  Both are 

satisfied here.  The Class and Subclass members have alleged the same claims 

under three different, but related, FCRA provisions.  The individual prosecutions of 

claims by the thousands of members of the plaintiff class would not be feasible 

given the relatively small size of Class Members’ individual damages claims.  Mace 

v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th Cir. 1997) (“The policy at the very 

core of the class action mechanism is to overcome the problem that small recoveries 

do not provide the incentive for any individual to bring a solo action prosecuting his 

or her rights.”).7   Indeed, courts routinely conclude that the predominance and 

superiority prongs are satisfied in FCRA class actions involving claims for statutory 

damages awards.  Bateman v. American Multi-Cinema, Inc., 623 F.3d 708, 713 (9th 

Cir. 2010); Murray v. GMAC Mortgage Corp., 434 F.3d 948, 953 (7th Cir. 2006) 

(stating in a FCRA class action case, “Rule 23(b)(3) was designed for situations such 

as this, in which the potential recovery is too slight to support individual suits, but 

injury is substantial in the aggregate.”). 

C. The Proposed Form And Manner Of Class Notice Are Appropriate 
And Satisfy Due Process. 

 
The proposed Class Notices (attached as Exhibit B to the Settlement 

                                                            
7 Because the Court is confronted with a request for settlement-only certification, it “need 
not inquire whether the case, if tried, would present intractable management problems.” 
Amchem Products, Inc. v. Windsor, 521 U.S. 591, 620 (1997). 
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Agreement) are based on the model form recommended by the Federal Judicial 

Center.  The proposed Notices  inform Class Members in plain English, of the 

following:  (a) the claims in this case and the claims they will forfeit if they 

participate in the Settlement; (b) the material terms of the proposed Settlement; (c) 

their rights under the proposed Settlement; (d) how to get money from the 

settlement; (e) the amounts that will be requested in attorney’s fees and incentive 

payments to the Named Plaintiffs; and (f) the answers to questions commonly asked 

by Class Members about class actions, the process by which a Court considers 

approval of a proposed class action settlement, and their options.  Under the terms 

of the Settlement Agreement, subject to preliminary approval by the Court, the 

Settlement Administrator will send Class Notices to each Class Member by first-

class mail.  In addition, notice also will be provided via a website maintained by the 

Settlement Administrator.  The manner and form of proposed notice are fully 

compliant with the requirements of Due Process and Rule 23. 

Conclusion 

The proposed settlement is more than fair and adequate to the members of 

the class.  The class will receive a substantial monetary recovery; the Defendants 

have agreed to adopt or maintain policies and practices that are unquestionably 

FCRA compliant; and the parties and the Court will be spared the enormous costs 

in time, effort, and money that would be involved in continuing to litigate the 

parties’ claims and defenses.  The parties’ Settlement Agreement fully comports 

with the requirements set out in Rule 23(a) and 23(b)(3).  Consequently, the Court 
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should preliminary approve the agreement and enter the proposed administrative 

order.  See Exhibit 2 (Administrative Order). 

 

 

Respectfully submitted,  

 

__/s/ Matthew J. Piers_______________ 
One of the Attorneys for the Plaintiffs 
 

 
Matthew J. Piers 
Kalman D. Resnick 
Joshua Karsh 
Christopher J. Wilmes 
Hughes, Socol, Piers, Resnick & Dym, Ltd. 
Three First National Plaza 
70 West Madison Street 
Suite 4000 
Chicago, Illinois 60602 
 

 
 
___/s/ James A. McKenna______________ 
One of the Attorneys for the Defendants 

 
James A. McKenna 
Peter R. Bulmer 
Jason A. Selvey 
Jackson Lewis LLP 
150 N. Michigan Ave., Suite 2500 
Chicago, IL 60601 
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CERTIFICATE OF SERVICE 

 
 I certify that on March 3, 2011, I electronically filed the foregoing, MEMORANDUM 

IN SUPPORT OF THE PARTIES’ JOINT MOTION FOR PRELIMINARY 

APPROVAL OF CLASS ACTION SETTLEMENT; CONDITIONAL 

CERTIFICATION OF A SETTLEMENT CLASS, DESIGNATION OF CLASS 

REPRESENTATIVES AND APPOINTMENT OF CLASS COUNSEL; 

APPROVAL OF THE FORM AND MANNER OF CLASS SETTLEMENT 

NOTICE; AND SCHEDULING A FINAL FAIRNESS HEARING, with the Clerk of 

the Court using the CM/ECF system which will send notification of such filing to the following: 

James A. McKenna 
Peter R. Bulmer 
Jason A. Selvey 

JACKSON LEWIS LLP 
150 N. Michigan Ave. Suite 2500 

Chicago, IL 60601 
 
 
Dated: March 3, 2011     Respectfully submitted, 
   
       s/ Matthew J. Piers     
       One of the Attorneys for Plaintiffs 
Matthew J. Piers 
Kalman D. Resnick 
Joshua Karsh 
Christopher J. Wilmes 
HUGHES SOCOL PIERS RESNICK & DYM, LTD. 
Three First National Plaza 
70 West Madison Street Suite 4000 
Chicago, Illinois 60602 
(312) 580-0100 
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