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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

ROBERT L. JOHNSON, on behalf : 

 of himself and all similarly situated : 

individuals,     :   

: 

Plaintiff,    :  Civil Action No. 

:       1:15-cv-02261-TWT  

v.       :  

: 

NCR CORPORATION, et al.,  :   

: 

 Defendants.    : 

 

PLAINTIFF’S MEMORANDUM IN SUPPORT OF MOTION FOR  

FINAL APPROVAL OF CLASS ACTION SETTLEMENT AND FOR 

ATTORNEY’S FEES, EXPENSES, AND CLASS  

REPRESENTATIVE SERVICE AWARD 

 

 On June 23, 2015, Plaintiff filed this lawsuit, alleging that the Defendants,  

NCR Corporation (“NCR”) and Temporary Placement Services, Inc. (“GES”), 

violated the Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq. (“FCRA”).  The 

lawsuit raised class claims alleging that the Defendants improperly used 

information in consumer reports to terminate or refuse to hire certain employees. 

The Parties diligently litigated the case before reaching a settlement, including 

informal discovery, serving written discovery, and by conducting extensive and 

numerous discussions regarding the claims and evidence at issue in the case. At all 

times during the case’s pendency, the Defendants denied all claims asserted against 
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them. They contended that their procedures with respect to processing employment 

applications and the handling of consumer reports were compliant with the FCRA 

and did not constitute a willful violation of the statute.  

Ultimately, the Parties reached a settlement after several substantive 

settlement discussions and without the use of a mediator. The Parties’ effort finally 

resulted in an agreement on the principal terms of the settlement, preliminarily 

approved by this Court on June 29, 2016.  (Dkt. No. 41). Plaintiff and his counsel 

have concluded that the settlement is fair, reasonable, adequate, and in the best 

interests of the Class based upon their investigation and discovery. As explained 

below, this Settlement is an excellent result for the class members. Class Counsel 

now moves the Court to enter the previously-filed Proposed Final Approval Order 

(Dkt. No. 37-3) (also attached hereto as Exhibit “1”), which grants final approval to 

the Settlement and approves Class Counsel’s requested award of attorney’s fees and 

costs, as well as a service award for the class representative for his role in the 

successful prosecution of this matter.  

THE SETTLEMENT, NOTICE, AND CLAIMS PROCESS 

A. Settlement Terms   

 The Settlement Agreement provides a Settlement Fund for the Settlement 

Class.  The Court preliminarily certified the following Settlement Class:  
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The “Settlement Class” means all consumers who (a) are resident in the 

United States including all territories and political subdivisions of the 

United States; (b) applied for employment with GES for assignment to 

NCR; (c) were the subject of a consumer report used by either of the 

Defendants to make an employment decision; (d) against whom 

Defendants took an adverse action based in whole or in part on 

information contained in the consumer report before providing the 

applicant with a copy of the consumer report or other adverse action 

disclosures between June 23, 2010 and June 23, 2015. 

 

This class litigated a claim for Defendants’ alleged violation of 15 U.S.C. § 

1681b(b)(3), which required Defendants to send any employees or potential 

employees a copy of any consumer background report used in whole or in part to 

take an adverse action against them, prior to taking the adverse action. There are 64 

class members. 

1. Settlement Consideration 

The Settlement Agreement provides for the creation of a $48,700 Settlement 

Fund. Class members whose claims accrued between June 23, 2013 and June 23, 

2015 will receive a cash payment of $950 and class members whose claims accrued 

between June 23, 2010 and June 23, 2013 will receive a cash payment of $450. These 

payments will be made automatically—class members do not need to complete a 

claim form or any other documentation to receive their payment. These payments 

will be mailed to class members no later than 75 days after the Settlement 

Agreement’s Effective Date. Uncashed checks will become stale after 60 days. Any 
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uncashed funds will remain in the Settlement Fund and will be distributed to a cy 

pres beneficiary selected by the Parties and subject to approval by the Court. 

Additionally, Defendants have agreed to pay attorney’s fees, the class 

representative’s service payment, and the costs of class notice and administration 

separate and apart from the Settlement Fund.   

2. The Release 

The Settlement Agreement narrowly tailors the release to be provided by class 

members so that it is limited to the claims and issues in this case. Importantly, the 

class members preserve their rights to seek actual damages under the FCRA. The 

Class agreed to this release in exchange for the cash payments that its class members 

will receive under the Settlement Agreement.   

B. The notice process is complete. 

In accordance with the Preliminary Approval Order, Class Counsel retained a 

class action settlement administration company, the Heffler Claims Group 

(“Heffler”), to accomplish printing, mailing, and processing of the notices for the 

settlement.  Class Counsel has supervised all actions taken by the Settlement 

Administrator. In addition, Class Counsel and Defendants’ counsel have consulted 

and worked together throughout the notice and claims process to reach consensus on 

its day-to-day implementation.  
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 Defendant GES compiled the class list, which contained the names of each 

class member, as well as their last verified address. These addresses were updated 

using the U.S. Postal Service’s National Change of Address database. Heffler mailed 

the class notice to all 64 class members. Declaration of Settlement Administrator ¶ 

8 (attached as Exhibit “2”). As of October 28, 2016, 23 notices were returned by the 

U.S. Postal Service as undeliverable. Ex. 2, Admin. Decl., ¶ 9. None were returned 

with a forwarding address. Id. The Settlement Administrator used a nationally 

recognized location service to locate and update the remaining addresses, and re-

mailed those 23 notices. Id. The Settlement Administrator was unable to locate 

updated addresses for 4 Class Members. Id. Therefore, a total of 60 notices were 

delivered, for a 93.75% delivery rate. Id. This is an acceptable rate. See, e.g., In re 

Serzone, 231 F.R.D. 221, 236 (S.D. W. Va. 2005) (approving notice program with 

80% direct mail delivery rate); Martin v. United Auto Credit Corp., 3:05-cv-143 

(E.D. Va. Aug. 29, 2006) (approving 85% delivery rate); In re Zurn Pex Plumbing 

Prod. Liab. Litig., No. 08–MDL– 1958 ADM/AJB, 2013 WL 716088 (D. Minn. Feb. 

27, 2013) (approving 80.6% delivery rate). 

 The notice process was certainly the best available given the facts of this case. 

While it is almost always difficult to obtain current addresses and identification 

information on class members, the Parties and Settlement Administrator were able 
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to minimize this problem in this case by obtaining current mailing addresses for as 

many class members as possible from a nationally recognized location service.  

C. Class Member Reaction  

Unquestionably, the Settlement is an excellent result for the Class. Out of the 

class members that received notice, the Settlement has produced no opt-out requests 

or objections. Ex. 2, Admin. Decl., ¶¶ 10-11. Clearly, the collective voice of the 

Class is overwhelmingly positive.  By any account, this Settlement is a resounding 

success.   

ARGUMENT 

A. The proposed settlement should be approved. 

 

1. The standard for judicial approval of class action settlements 

Federal Rule of Civil Procedure 23(e) requires judicial approval of the 

settlement of class actions. The Eleventh Circuit has held that a class action 

settlement should be approved if it is fair, adequate, reasonable, and free of fraud or 

collusion. Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984). “In its 

evaluation of the proposed settlement, the court should be mindful of the judicial 

policy favoring settlement and cognizant that ‘compromise is the essence of 

settlement.’” In re Motorsports Merch. Antitrust Litig., 112 F. Supp. 2d 1329, 1333 

(N.D. Ga. 2000) (citing Bennett, 737 F.2d at 986).  
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Although courts have broad judicial discretion to approve a settlement, they 

should not use final approval to conduct a trial on the merits. In re Domestic Air 

Transp. Antitrust Litig., 148 F.R.D. 297, 315 (N.D. Ga. 1993). The court is entitled 

to rely on the judgment of the parties in approving the proposal and should be 

“hesitant to substitute its own judgment for that of counsel.” Id. at 313 (quoting 

Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977)).  

2. The notice to the class members was reasonable. 

In a settlement class maintained under Rule 23(b)(3), the class notice must 

meet the requirements of both Federal Rules of Civil Procedure 23(c)(2) and 23(e). 

Rule 23(e) specifies that “[n]o class action may be ‘dismissed or compromised 

without [court] approval,’ preceded by notice to class members.” Fed. R. Civ. P. 

23(e). Rule 23(c)(2) requires that notice to the class must be “the best practicable 

under the circumstances, including individual notice to all members who can be 

identified through reasonable effort.” Fed. R. Civ. P. 23(c). The Rule also requires 

that the notice inform potential class members that (1) they have an opportunity to 

opt out; (2) the judgment will bind all class members who do not opt out; and (3) 

any member who does not opt out may appear through counsel. Id. The Court must 

consider the mode of dissemination and the content of the notice to assess whether 
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such notice was sufficient. See Federal Judicial Center, Manual for Complex 

Litigation § 21.312 (4th 2004). 

 The notice process in this case, described above, resulted in a 93.75% delivery 

rate. The process by which the class list was developed and the mailing implemented 

is a tried-and-true method, and very likely the best method, for identifying class 

members, obtaining their addresses, and mailing the class notice to them.  

 The Defendants also served notice of this Settlement on the relevant state and 

federal authorities as required by the Class Action Fairness Act of 2005 (“CAFA”), 

28 U.S.C. § 1715. No appearance has been made by any state attorney general or the 

attorney general of the United States, and none of these agencies or states objected 

to the Settlement.  

The Parties’ efforts to provide class members with notice was the best 

available under the circumstances given: (a) the available information; (b) the 

possible identification methods; (c) the number of class members; and (d) the 

amount of the settlement. The Parties have complied fully with the Court’s 

Preliminary Approval Order, and have taken reasonable steps to ensure that the class 

members were notified—in the best and most direct manner possible—of the 

Settlement’s terms and excellent benefits. 
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3. The settlement is fair, reasonable, adequate, and free of fraud 

or collusion and meets the Bennett factors. 

 

In analyzing whether the proposed Settlement protects the interests of the 

absent class members, the Court must consider: (1) the likelihood of success at trial; 

(2) the range of possible recoveries; (3) the point on or below the range of possible 

recoveries at which a settlement is fair, adequate, and reasonable; (4) the complexity, 

expense, and duration of litigation; (5) the substance and degree of opposition to the 

settlement; and (6) the stage of the proceedings at which the settlement was 

achieved. Bennett, 737 F.2d at 986.  

i. The Likelihood of Success at Trial, the Range of Possible 

Recoveries, and the Point on or Below The Range of Possible 

Recoveries at Which a Settlement is Fair, Adequate, and 

Reasonable 

 

First, the benefit this Settlement provides to the Class should be compared 

with the likely recovery for the class at trial. Ingram v. The Coca-Cola Co., 200 

F.R.D. 685, 689 (N.D. Ga. 2001) (citing Cotton, 559 F.2d at 1330). This question 

implicates the first three of the Bennett factors, which are closely related. In 

assessing the settlements, the Court must look to the range of possible damages that 

a plaintiff could recover at trial and then combine this assessment with the likelihood 

of plaintiff’s success at trial to determine whether the settlement falls within the 

range of recoveries that is fair. Domestic Air Transp., 148 F.R.D. at 319.  
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 Here, each class member will automatically, without having to submit a claim 

form or any other documentation, receive a check for either $450 or $950, depending 

on when their claim accrued. These amounts are at the high end or squarely in the 

middle of the statutory damages range provided for by the FCRA. 15 U.S.C. § 1681n 

(providing for an award of between $100 and $1,000 if a defendant’s violation is 

found to be willful). Importantly, this amount is not subject to a deduction for 

attorney’s fees and costs, the class representative’s service award, or the costs of 

class notice and administration. 

 And while the Plaintiff has, at all times, believed that this case was very strong 

in several regards, including being able to establish basic FCRA liability and that 

Defendants’ FCRA violations were willful, the Defendants were prepared to contest 

both assertions. Under the FCRA, liability can be established either upon a showing 

of negligent or willful noncompliance. 15 U.S.C. §§ 1681n & 1681o. However, 

consumers may only recover statutory damages if a defendant’s violation is found 

to be willful. Thus, the Class would have had to prove not only the violation itself, 

but that same violation was committed willfully. See Berry v. Schulman, 807 F.3d 

600, 615 (4th Cir. 2015).  

The Defendants each retained nationally-respected FCRA litigators to defend 

the case. Both of these defense teams regularly represent defendants opposite Class 
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Counsel and are experienced FCRA class-action litigators. There are a range of 

viable FCRA-specific defenses that are typically raised—standing in a “no actual 

damages” case; the alleged lack of uniformity of a company’s procedures; variances 

in class member willfulness proofs.  Both defense teams are informed as to each of 

these.  

 In light of the substantial risks in this case, the guaranteed class recovery of 

amounts that are within, or even at the high end of, the range of statutory damages 

($100-$1,000) is an excellent outcome. 

ii. The Complexity, Expense, and Duration of Litigation 

Continued litigation of this lawsuit would undoubtedly require substantial 

additional pretrial preparation and expense, as the Defendants have denied all 

liability. Such preparation would likely involve dozens of witnesses, including 

experts, and thousands of pages of documents. Thus, bringing this case to trial likely 

would have been a very complex, long and costly proposition. Further litigation also 

entails substantial risks; given the Defendants’ denial of liability, monetary recovery 

certainly cannot be assumed. All of these factors would operate to reduce the total 

potentially recoverable damages in this case. Indeed, given the complexities of proof 

in this case and the ordinary risks and delays inherent in complex litigation, this 

Settlement provides a significant benefit to the Class and should therefore be given 
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final approval. 

iii. The Substance and Degree of Opposition to the Settlement 

There were no objections or exclusion requests in this case. “The attitude of 

the members of the Class, as expressed directly or by failure to object, after notice 

to the settlement is a proper consideration for the trial court.” Flinn v. FMC Corp., 

528 F.2d 1169, 1173 (4th Cir. 1975). Courts recognize that where the class as a 

whole supports a settlement, it should be approved. In re Beef Industry Antitrust 

Litig., 607 F.2d 167, 180 (5th Cir. 1979); Laskey v. Int’l Union, 638 F.2d 954 (6th 

Cir. 1981); Shlensky v. Dorsey, 574 F.2d 131 (3rd Cir. 1978); Grant v. Bethlehem 

Steel Corp., 823 F.2d 20 (2d Cir. 1987). In this case, not a single timely objection 

has been filed. Thus, the lack of objection to the Settlement suggests that the terms 

are satisfactory to those affected. Therefore, the Settlement should be approved. See 

In re Motorsports., 112 F. Supp. 2d at 1338. 

iv. The Stage of the Proceedings at Which the Settlement was 

Achieved 

 

Early settlement of cases is encouraged. See, e.g., In re Vitamins Antitrust 

Litig., 1999-2 Trade Cas. ¶ 72,726, 1999 WL 1335318, *4 (D.D.C. Nov. 23, 1999); 

In re Cincinnati Gas & Elec. Co. Sec. Litig., 643 F. Supp. 148, 151 (S.D. Ohio 1986); 

Muchnick v. First Fed. Sav. & Loan Ass’n of Philadelphia, 1986 WL 10791, at *3 

(E.D. Pa. Sept. 30, 1986). Courts thus consider whether counsel had sufficient 
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information to reasonably assess the risks of litigation vis-à-vis the probability of 

success and range of recovery. See, e.g., Ressler v. Jacobson, 822 F. Supp. 1551, 

1554-55 (M.D. Fla. 1992) (stating that “[t]he law is clear that early settlements are 

to be encouraged, and accordingly, only some reasonable amount of discovery 

should be required to make these determinations”) (citing In re Corrugated 

Container Antitrust Litig., 643 F.2d 195, 211 (5th Cir. 1981) and Cotton v. Hinton, 

559 F.2d 1326, 1332 (5th Cir. 1977)).  

 In this case, the Parties only agreed to settle after the Plaintiff’s claims and 

class certification allegations, as well as the Defendants’ defenses, had been fully 

investigated. Both parties engaged in discovery, both formal and informal, and each 

were fully prepared to engage in further written discovery, including depositions and 

expert witness disclosures, when they reached a settlement after extensive and 

thorough discussion. The settlement was reached while discovery was still open, and 

discovery would continue were the case to proceed to trial. By entering into a 

settlement agreement prior to summary judgment and class certification motions, the 

Parties avoided significant expense and guaranteed a cash recovery. “Therefore, this 

Settlement does not come too early to be suspicious nor too late to be a waste of 

resources. It is in fact at a desirable point in the litigation for the parties to reach an 

agreement and to resolve these issues without further delay, expense, and litigation.” 
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In re Vitamins Antitrust Litig., No. MDL 1285, 2001 WL 856290, at *3 (D.D.C. July 

19, 2001). 

v. The Settlement was reached as a result of arm’s-length 

negotiation and is free from fraud or collusion.  

 

The Parties only agreed to settle this case after they had conducted a thorough 

investigation of the claims, defenses, and evidence at issue in this case. The Parties 

were each fully prepared to proceed with extensive written discovery and 

depositions, when they reached a settlement as a result of an arm’s-length 

negotiation process. There was an extensive number of settlement discussions 

between the experienced attorneys on both sides. There was no collusion between 

the two sides during the settlement discussions and, importantly, the issue of 

attorney’s fees was not discussed until all of the other settlement terms had been 

finalized. The facts satisfy the requirement that the settlement not be one brokered 

through “collusion or coercion.” See, e.g., Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 

396 F.3d 96, 117 (2d Cir. 2005); Weiss v. Regal Collections, Civ. No. 01-cv-881-

DMC, 2006 WL 2038493, at *2 (D.N.J. July 19, 2006); Strang v. JHM Mortg. Sec. 

Ltd. P’ship, 890 F. Supp. 499, 501-02 (E.D. Va. 1995) (concluding fairness 

requirement met where “plaintiffs’ counsel, with their wealth of experience and 

knowledge in the securities-class action area, engaged in sufficiently extended and 

detailed settlement negotiations to secure a favorable settlement for the Class”). 
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vi. Opinion of Experienced Counsel 

“In a case where experienced counsel represent the class, the Court ‘absent 

fraud, collusion, or the like, should hesitate to substitute its own judgment for that 

of counsel.’” Ingram, 200 F.R.D. at 691 (quoting Cotton, 559 F.2d at 1330).  

Class Counsel have successfully litigated more FCRA cases—both to 

individual trials and to class action results—than all or nearly all other attorneys who 

have litigated under the statute.  This is even more true with respect to claims brought 

against employers under the FCRA section at issue in this case, 15 U.S.C. 

§1681b(b)(3). See, e.g., Bell v. US Xpress, Inc., 1:11-cv-181 (E.D. Tenn.); Ellis v. 

Swift Transp. Co. of Arizona, LLC, 3:13-cv-473 (E.D. Va.); Smith v. Harbor Freight 

Tools USA, Inc., 2:13-cv-6262 (C.D. Cal.); Blocker v. Marshalls of MA, Inc., et al., 

1:14-cv-1940 (D.D.C.); Marcum v. Dolgencorp, Inc., 3:12-cv-108 (E.D. Va.); 

Manuel v. Wells Fargo Bank, N.A., 3:14-cv-238 (E.D. Va.). Accordingly, Class 

Counsel entered the case prepared and able to learn the Defendants’ process and 

oppose their litigation positions.  And most critically here—to assess the settlement 

leverages and value of class member claims. 

Courts have noted Class Counsel’s experience in both class-action litigation 

and FCRA litigation. They have been involved in numerous, large consumer class 

actions where they have been found to be adequate class counsel. See, e.g., Soutter 
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v. Equifax Info. Servs., LLC, 3:10-cv-107, 2011 WL 1226025 (E.D. Va. Mar. 30, 

2011) (“[T]he Court finds that Soutter’s counsel is qualified, experienced, and able 

to conduct this litigation. Counsel is experienced in class action work, as well as 

consumer protection issues, and has been approved by this Court and others as class 

counsel in numerous cases.”); Manuel v. Wells Fargo Bank, N.A., No. 3:14-cv-238, 

2015 WL 4994549, at *15 (E.D. Va. Aug. 19, 2015) (same); Berry v. Schulman, 807 

F.3d 600, 614, 618 (4th Cir. 2015); James v. Experian Info. Solutions, No. 3:12-cv-

902 (E.D. Va. Oct. 29, 2014); see also Declaration of Matthew J. Erausquin, ¶ 11 

(attached as Exhibit “3”). 

Given the excellent benefits that the Settlement provides to class members, as 

well as the litigation risks and increased costs that further litigation would entail, 

Class Counsel believes that the proposed Settlement is fair, reasonable, and adequate 

and should be approved. 

C. The Court should approve the request for Mr. Johnson’s service award 

and for attorney’s fees and expenses. 

 

1. The Court should grant Plaintiff’s motion for a service award.  

 

 Service awards to class representatives are an accepted element of class action 

cases. Hillis v. Equifax Consumer Servs., Inc., No. 1:04-cv-3400-TCB, 2007 WL 

1953464, at *17 (N.D. Ga. June 12, 2007); see also In re Domestic Air, 148 F.R.D. 

at 297 (granting service awards based on participation); In re GNC S’holder Litig., 
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668 F. Supp. 450, 452 (W.D. Pa. 1987); see also Women’s Comm. for Equal 

Employment Opportunity v. Nat’l Broadcasting Co., 76 F.R.D. 173 (S.D.N.Y. 1977). 

 Here, Plaintiff requests, and the Defendants do not oppose, a service award 

for Mr. Johnson in the amount of $2,500 for his service as Class Representative. This 

award will be paid by the Defendants, separate and apart from the Settlement Fund 

and will not reduce the benefits available to the class members. In this case, Plaintiff 

agreed to serve as the Class Representative after Class Counsel explained to him the 

responsibilities required of an individual serving in this role. He understands the 

basic theories of this lawsuit and has invested significant time and effort into this 

case, including by keeping informed of the case’s status, reviewing documents 

provided to him by Counsel, and discussing aspects of the case—such as discovery 

issues and settlement negotiations—with Counsel. As a result of his actions, the 

Class is eligible to receive a significant and meaningful cash recovery. Therefore, a 

$2,500 service award is appropriate. 

2. The requested attorney’s fee of $75,000 is reasonable and should be 

approved. 

 

“[I]n this circuit, attorneys’ fees awarded from a common fund shall be based 

upon a reasonable percentage of the fund established for the benefit of the class.” 

Camden I Condominium Ass'n, Inc. v. Dunkle, 946 F.2d 768, 774 (11th Cir. 1991). 

“There is no hard and fast rule mandating a certain percentage of a common fund 
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which may reasonably be awarded as a fee because the amount of any fee must be 

determined upon the facts of each case.” Id.  

“In an effort to provide appellate courts a record for review of attorneys’ fee 

awards, district courts are beginning to view the median of this 20% to 30% range, 

i.e., 25%, as a ‘bench mark’ percentage fee award which may be adjusted in 

accordance with the individual circumstances of each case” Id. at 775. “Where the 

requested fee exceeds 25%, the court is instructed to apply the twelve Johnson 

factors. The Johnson factors include: (1) the time and labor required; (2) the 

difficulty of the issues; (3) the skill required; (4) the preclusion of other employment 

by the attorney because he accepted the case; (5) the customary fee in the 

community; (6) whether the fee is fixed or contingent; (7) time limitations imposed 

by the client or circumstances; (8) the amount involved and the results obtained; (9) 

the experience, reputation, and ability of the attorneys; (10) the undesirability of the 

case; (11) the nature and length of the professional relationship with the client; and 

(12) awards in similar cases.” Faught v. American Home Shield Corp., 668 F.3d 

1233, 1242-43 (11th Cir. 2011). Here, Class Counsel is requesting attorney’s fees 

and costs in the amount of $75,000, which Defendants have agreed not to oppose. 

While this award is higher than the benchmark fee award in this District and 
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Division, it is still reasonable under the Johnson factors and is significantly lower 

than the actual time that Class Counsel has spent litigating this case.  

i. The Time and Labor Required  

The symmetry of incentives between counsel and the Class motivates Class 

Counsel to maximize Class cash benefit to the largest degree possible.  In this case, 

Class Counsel assumed the entire risk of the litigation, staffing the case with 

experienced attorneys, spending significant time to investigate the case prior to 

filing, engaging in formal and informal discovery, and vigorously litigating the case 

in an out-of-state venue. They spent 349 hours litigating the case and advanced 

$1,291.85 in costs. Ex. 3, Erausquin Decl. ¶¶ 20-21. Finally, with persistence and 

after multiple negotiations, the Parties were able to reach this settlement.  Doing so 

required the litigation of a complex federal case while at the same time attempting 

to find the terms where the parties might find compromise. Because Class Counsel 

invested significant time into this case—indeed, much less than they are 

requesting—their fee request should be granted. 

ii. The Difficulty of the Issues and the Skill Required 

Although settlement was reached fairly early in the case—while discovery 

was still open and no class certification or summary judgment motions had been 

filed—this factor still weighs in favor of granting Plaintiff’s motion for attorney’s 
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fees and costs. The FCRA and consumer class-action cases are generally complex. 

Navigating through discovery challenges in such a case requires unique industry-

specific knowledge. There is no time to learn the law on the fly as successful legal 

argument in this area demands a “through that day” knowledge of evolving case law 

and regulatory changes. Compared even to other areas of consumer protection 

work—Fair Debt Collection Practices Act or Truth in Lending Act cases that sit in 

a largely settled body of law—FCRA litigation takes place in a cauldron of disparate 

cases that usually depend mostly on the effectiveness of the pro se plaintiff or 

general practice lawyer who has lost a case versus the literally handful of law firms 

that litigate FCRA cases as a profession. Additionally, in this field there are a limited 

group of defense attorneys and firms with a very deep knowledge and experience 

base in defending FCRA cases, and FCRA class actions. Present defense counsel is 

in that strong group. Every case against these defense teams will be “complex.” 

Plaintiff faced a number of challenges in bringing this case. He had to show 

standing in a class case where only statutory, and no actual, damages were sought. 

And in addition to proving liability, Plaintiff also had to show that the Defendants’ 

violation was willful in order to recover statutory damages—a high burden under the 

Safeco v. Burr standard. Given these litigation risks, convincing two sophisticated 

Defendants (and their adverse insurance carriers) that there was genuine risk in 
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taking this case to the class certification and dispositive motions requires outstanding 

reputations, skill, and experience. Despite this, Plaintiff was able to secure a 

recovery for Class Members that will result in a $450 or $950 cash payment, which 

in an excellent recovery given the FCRA’s statutory damages provision. 

iii. The Preclusion of Other Employment by the Attorney Because 

He Accepted the Case  

 

 Class Counsel took this case and staffed it with the attorneys and resources 

necessary to litigate a complex class-action case. The resources devoted to this case 

necessarily meant that they were unable to take other cases during the time that this 

case was pending. Class Counsel receives requests for help from hundreds of clients 

per year and can only take a fraction of those cases. Therefore, this factor weighs in 

support of granting Class Counsel’s request for attorney’s fees. 

iv. The Customary Fee in the Community 

 As discussed above, the customary fee for common-fund class-action cases is 

25 percent of the common fund. However, given the other factors and the time that 

Class Counsel actually spent litigating this case and the excellent outcome that they 

procured for the class, they should be awarded $75,000 in fees and costs. 

Importantly, this fee award will not reduce any class member benefits, as the 

Defendants are paying this amount completely separate and apart from the 

Settlement Fund. 
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v. Whether the Fee Is Fixed or Contingent 

Class Counsel have been litigating this case on a contingency fee basis, and 

have not yet received any fees or payment for litigating this action. Moreover, the 

chance of recovery was by no means assured given the risks, as identified above. 

Had the Defendants been successful in bringing a dispositive motion, Class Counsel 

would have not earned any fee at all.  The fee has been earned because of the 

excellent outcome achieved by counsel on behalf of the Class.  The risks taken 

should be compensated, as law recognizes, not only because of the outcome, but 

because of the substantial investment and risk incurred.   

vi. Time Limitations Imposed By the Client or Circumstances  

 There were no time limitations imposed by the client or circumstances in this 

case. Therefore, this factor does not favor or disfavor Class Counsel’s fee request. 

vii. The Amount Involved and The Results Obtained  

The Settlement creates a $48,700 Settlement Fund for a 64-member class. As 

discussed above, each class member will automatically, without having to submit a 

claim form or any other documentation, receive a check for either $450 or $950. 

This amount will not be reduced by the cost of class notice and administration, 

attorney’s fees, or the class representative’s service award, which are being paid 

separately by the Defendants. Given the Defendants’ defenses, the high burden of 
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proof to establish willfulness—and thus an entitlement to statutory damages—and 

the other litigation risks faced in this case, the Class recovery is a significant and 

meaningful one and supports Class Counsel’s fee request. 

viii. The Experience, Reputation, and Ability of the Attorneys  

Class Counsel are among some of the most skilled FCRA class-action 

attorneys in the country. Class Counsel (and their hourly rates) have been approved 

in numerous other class-action cases. Ex. 3, Erausquin Decl. They have also litigated 

numerous class claims under the section at issue in this case, 15 U.S.C. § 

1681b(b)(3).  Bell v. US Xpress, Inc., 1:11-cv-181 (E.D. Tenn.); Ellis v. Swift Transp. 

Co. of Arizona, LLC, 3:13-cv-473 (E.D. Va.); Smith v. Harbor Freight Tools USA, 

Inc., 2:13-cv-6262 (C.D. Cal.); Oliver v. FirstPoint, Inc., 1:14-cv-517 (M.D.N.C.); 

Marcum v. Dolgencorp, Inc., 3:12-cv-108 (E.D. Va.); Manuel v. Wells Fargo Bank, 

N.A., 3:14-cv-238 (E.D. Va.). 

Because of Class Counsel’s prior handling of similar cases, they were able to 

efficiently litigate this case. They were well prepared to address Defendants’ 

defenses and were familiar with the relevant documents and evidence at issue in the 

case. Therefore, this factor also weighs in favor of granting Plaintiff’s motion for 

attorney’s fees and costs. 
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ix. The Undesirability of the Case  

 This case involved a relatively small class, with only 64 class members. This 

small class size, combined with the limited statutory damage award available under 

the FCRA, this case and the complexity of the legal issues involved in the case, made 

this case undesirable for many larger class-action litigation firms. Despite this, Class 

Counsel litigated the case diligently. This factor weighs in support of granting Class 

Counsel’s fee request. 

x. The Nature and Length of the Professional Relationship with the 

Client 

 

Class Counsel has represented Mr. Johnson is this case and one other 

individual case. This factor does not weigh for or against Class Counsel’s fee 

request. 

xi. Awards in Similar Cases 

The fee request here is substantially lower than other class-action fee requests 

that Class Counsel has been awarded in comparable cases. Bell v. US Xpress, Inc., 

1:11-cv-181 (E.D. Tenn.) ($907,500.00 in attorney’s fees awarded); Ellis v. Swift 

Transp. Co. of Arizona, LLC, 3:13-cv-473 (E.D. Va.) ($1,516,050.00 in attorney’s 

fees awarded); Smith v. Harbor Freight Tools USA, Inc., 2:13-cv-6262 (C.D. Cal.) 

($367,200.00 in attorney’s fees awarded); and Blocker v. Marshalls of MA, Inc., et 
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al., 1:14-cv-1940 (D.D.C.) ($200,900.00 in attorney’s fees awarded). Therefore, this 

factor weighs in favor of granting Class Counsel’s motion. 

CONCLUSION 

 In summary, the Parties have reached a settlement in this case that provides 

genuine relief to the class members. In addition, the terms of the Settlement as well 

as the circumstances surrounding negotiations and its elimination of further costs 

caused by litigation this case through trial and appeal satisfy this Circuit’s strictures 

for final approval. The Plaintiff respectfully moves the Court to grant the motion for 

final approval of this settlement and award the service payment and attorney’s fees 

and costs as requested. 

Respectfully submitted, 

     ROBERT L. JOHNSON, on behalf of  

himself and of all similarly situated 

individuals  

     By: /s/ Matthew J. Erausquin 

      Of Counsel 

 

Matthew J. Erausquin, admitted pro hac vice 

Consumer Litigation Associates, P.C. 

1800 Diagonal Rd., Ste. 600 

Alexandria, VA 22314 

Tel: 703-273-7770 

Fax: 888-892-3512 

Email: matt@clalegal.com 

 

Counsel for the Plaintiff 
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CERTIFICATE OF COMPLIANCE 
 

 I hereby certify that the foregoing was prepared using Times New Roman, 

14-point font, and otherwise conforms to the requirement of Local Rule 5.1. 

 

       Consumer Litigation Associates, P.C. 

 

       /s/ Matthew J. Erausquin 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on the 7th day of November, 2016, I have electronically 

filed the foregoing with the Clerk of Court using the CM/ECF system, which will 

then send a notification of such filing (NEF) to the following: 

 

Cindy D. Hanson, GA Bar No. 

323920 

Ross D. Andre, GA Bar No. 280210 

Michael J. Breslin 

KILPATRICK TOWNSEND & 

STOCKTON LLP 

1100 Peachtree St. NE, Suite 2800 

Atlanta, GA 30309 

Tel: (404) 815-6500 

Fax: (404) 815-6555 

chanson@kilpatricktownsend.com 

randre@kilpatricktownsend.com 

mbreslin@kilpatricktownsend.com 

 

Counsel for NCR Corporation 

 

 

 

 

 

 

 

Stephen W. Ridell, GA Bar No. 

604810 

TROUTMAN SANDERS LLP 

600 Peachtree Street, N.E., Suite 5200 

Atlanta, Georgia 30308-2216 

Tel: (404) 885-3000 

Fax: (404) 885-3900 

Email: 

stephen.riddell@troutmansanders.com 

 

David N. Anthony, Pro Hac Vice 

TROUTMAN SANDERS LLP 

1001 Haxall Point 

Richmond, Virginia, 23219 

Tel: (804) 697-5410 

Fax: (804) 698-5118 

Email: 

david.anthony@troutmansanders.com 

 

Counsel for Defendant Temporary 

Placement Services, Inc., d/b/a Global 

Employment Solutions

/s/ Matthew J. Erausquin 

      Matthew J. Erausquin, admitted pro hac vice 

Consumer Litigation Associates, P.C. 

1800 Diagonal Rd., Ste. 600 

Alexandria, VA 22314 

Tel: 703-273-7770 

Fax: 888-892-3512 

Email: matt@clalegal.com 

      Counsel for the Plaintiff 
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