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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

 
ANGELA WILLIAMS and TOM COLBAN, on 
behalf of themselves and all others similarly 
situated, 
 

Plaintiffs, 
 

 -against-  
 
FOLLETT CORPORATION, an Illinois 
corporation, and FOLLETT HIGHER 
EDUCATION GROUP, INC., an Illinois 
corporation,  
 

Defendants. 
 

 
 
 
 
 
CASE NO. 1:17-cv-02318 
HONORABLE JUDGE  
MATTHEW F. KENNELLY 
 

 
MEMORANDUM OF LAW IN SUPPORT OF THE PARTIES’ JOINT MOTION FOR  

APPROVAL OF SETTLEMENT AGREEMENT AND PLAINTIFFS’ UNOPPOSED 
MOTION FOR SERVICE AWARDS, ATTORNEYS’ FEES AND COSTS 

 
Plaintiffs Tom Colban and Angela Williams (“Named Plaintiffs”),1 individually and on 

behalf of all others similarly situated, and Defendants Follett Corporation and Follett Higher 

Education Group, Inc. (“FHEG”) (collectively, “Follett” or “Defendants”) have agreed to resolve 

this wage and hour lawsuit on a collective-wide basis.  The settlement satisfies the criteria for 

approval of a Fair Labor Standards Act (“FLSA”) collective action settlement because it resolves a 

bona-fide dispute, was reached after contested litigation, and was the result of arm’s-length 

settlement negotiations.   Accordingly, Named Plaintiffs and Defendants seek court approval of the 

Joint Stipulation of Settlement and Release (the “Settlement Agreement”) attached as Exhibit 1 to 

the Declaration of Gregg I. Shavitz filed in Support of the Joint Motion for Approval of Settlement 

                                                           
1  All capitalized terms are defined in the Joint Stipulation of Settlement and Release, 
Exhibit 1, “Definitions,” Section I, A.–TT. 
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(“Shavitz Decl.”).  For the Court’s convenience, a Proposed Approval Order is attached to the 

Shavitz Decl. as Exhibit 2.   

FACTUAL AND PROCEDURAL BACKGROUND 

 Named Plaintiffs are former exempt Assistant Managers (“AMs”)2 who allege Follett 

violated the FLSA by improperly classifying them and other AMs as exempt from federal overtime 

requirements and failing to pay them overtime wages.  Shavitz Decl. ¶13.  Follett denies that it 

violated any federal, state or local laws pertaining to payment of wages or hours worked and 

vigorously disputes the claims asserted in the Litigation.  Plaintiffs’ Counsel conducted a thorough 

investigation focusing on the underlying merits of the potential collective action members’ claims, 

the damages to which they were entitled, and the propriety of collective action certification.  Id. ¶ 

14.  Plaintiffs’ Counsel obtained and reviewed documents from Named Plaintiffs, including job 

descriptions, pay records, and corporate documents, and conducted in-depth interviews of Named 

Plaintiffs and several witnesses.   Id. 

On August 29, 2016, Plaintiffs’ Counsel informed Follett of the allegation that AMs were 

misclassified as exempt and their intent to initiate litigation if a pre-litigation settlement could not be 

reached.  The Named Plaintiffs and Follett subsequently agreed to toll the claims of the Named 

Plaintiffs and the putative collective as of October 3, 2016.  Id. ¶15.  In preparation for mediation, 

Follett produced data which Plaintiffs’ Counsel analyzed to construct a damages model and the 

parties exchanged mediation briefs so that each side could evaluate the other’s claims and defenses.  

Id. ¶ 16.  On January 10, 2017, the parties participated in a full day mediation with experienced 

                                                           
2  “AMs” include individuals who worked for FHEG as an exempt Assistant Store Manager II, 
Course Materials Manager I, Course Materials Manager II, Course Materials Manager III, Customer 
Service Manager, Department Manager – Computers, Department Manager – Trade, Department 
Manager – General Merchandise, and/or Operation Manager between October 1, 2013 and March 
18, 2017 (the “Applicable Class Period”). 
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wage and hour JAMS mediator Judge Morton Denlow (retired).  Although the claims did not settle 

at mediation, the parties made significant progress and continued negotiations until they reached an 

agreement in principle on March 3, 2017, which they memorialized in a formal Settlement 

Agreement on or about April 26, 2017.  Id. ¶ 17.  

SUMMARY OF THE SETTLEMENT TERMS 

The Settlement Agreement establishes a fund of $1,750,000.00 (the “Gross Fund”) from 

which Named Plaintiffs and Potential Opt-In Plaintiffs can claim settlement awards.  Ex. 1 at ¶ I (V).  

The Gross Fund means the maximum amount that Follett will pay to settle the Litigation, including 

Court-approved Service Awards, Attorneys’ Fees and Litigation Costs, Settlement Administration 

Costs, Final Settlement Awards, the Qualified Claimants’ share of applicable federal, state and local 

taxes to be withheld, and the Employer’s Share of Payroll Taxes.  Id.   

The Potential Opt-In Plaintiffs are current and former AMs employed between October 1, 

2013 and March 18, 2017.  Id. ¶ I (B) and (FF).  There are 1,161 Potential Opt-In Plaintiffs, 

including the Named Plaintiffs.  Following Court approval, the Settlement Claims Administrator 

will mail the Notice Packet to all Potential Opt-In Plaintiffs.  Id. ¶ IV (A)(2).  The Notice Packet will 

inform Potential Opt-In Plaintiffs of the nature of the Litigation and terms of the Settlement 

Agreement, including the allocation formula, their approximate individual Final Settlement Award, 

the scope of the Released Claims, the payment of Attorneys’ Fees and Litigation Costs, and how 

they may participate (or not participate).  Id., Exhibits A and B.  The allocation formula is based on 

the number of weeks Potential Opt-In Plaintiffs worked as AMs during the Applicable Class Period.  

Id.  ¶ V(E). 

Potential Opt-In Plaintiffs will have sixty (60) days to return a Consent to Join Claim Form 

and Release to participate in the settlement and receive a Final Settlement Award.  Thirty (30) days 
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after mailing the Notice Packets, the Settlement Claims Administrator will send a Reminder Notice.  

Id. ¶¶ I(H); IV (A)(2) and (4).  The Settlement Claims Administrator will transmit the Final 

Settlement Awards to the Qualified Claimants thirty (30) days after the Claim Bar Date.  Id.  ¶ IV 

(F)(1).  Any portion of the Net Settlement Fund that is unclaimed will revert to Defendants.  Id.  ¶ 

IV (B).   

Qualified Claimants will release their overtime claims under federal, state and local law that 

accrued during their employment as exempt AMs through the date of the Approval Order or April 

30, 2017, whichever is earlier, relating back to the fullest extent of the applicable statutes of 

limitation, including all federal, state and local claims for unpaid overtime wages, and related claims 

for penalties, interest, liquidated damages, attorneys’ fees, costs, and expenses.  Id. ¶ I (HH); V (A).  

Potential Opt-In Plaintiffs who do not choose to participate will not release any claims.  Id.   Named 

Plaintiffs will additionally provide Follett with a General Release of all claims in exchange for a 

Service Award.  Id. ¶ V (B).   

 The parties have retained Rust Consulting, Inc. (“Rust”), a wage and hour claims 

administrator, to serve as the Settlement Claims Administrator.  Shavitz Decl.  ¶ 18.  The Settlement 

Claims Administrator’s fees of a maximum of $27,000.00 will be paid from the Gross Fund.  Ex. A 

¶ IV(E)(3).  Plaintiffs request a $10,000.00 service award be paid to each of the Named Plaintiffs in 

recognition of assistance rendered in obtaining the settlement for the collective and the risks they 

took to do so.  Id. ¶ IV (E)(4).  Plaintiffs’ request the Court to approve an award of one-third of the 

Gross Fund as attorneys’ fees ($583,333.33), plus reimbursement of $9,372.26 in reasonable out-of-
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pocket costs and expenses incurred in litigating and resolving this matter.  Id. ¶ IV (E)(5).  See also, 

Shavitz Decl. ¶¶ 19.3   

ARGUMENT 

I. A One-Step Approval Process Is Standard for FLSA Settlements. 

In the Seventh Circuit and throughout the country, a one-step approval process is appropriate 

in FLSA opt-in settlements that do not include Rule 23 opt-out classes.4   Section 216(b) collective 

actions such as this do not implicate the same due process concerns as Rule 23 class actions because 

they require workers to affirmatively opt-in to the litigation.  Espenscheid v. DirectSat USA, LLC, 

705 F.3d 770, 771 (7th Cir. 2013); Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523, 1529 

(2013) (“Rule 23 actions are fundamentally different from collective actions under the FLSA.”).  

Under the FLSA, “parties may elect to opt in but a failure to do so does not prevent them from 

bringing their own suits at a later date.”  McKenna v. Champion Int’l Corp., 747 F.2d 1211, 1213 

(8th Cir. 1984), abrogated on other grounds by Hoffman-La Roche Inc. v. Sperling, 493 U.S. 165 

(1989).  Accordingly, courts do not apply the exacting standards for approval of a class action 

settlement under Rule 23 to FLSA settlements.  See, e.g., Beckman v. KeyBank, N.A., 293 F.R.D. 

467, 476 (S.D.N.Y. 2013); Woods v. N.Y. Life Ins. Co., 686 F.2d 578, 579-80 (7th Cir. 1982) (due 

process concerns present in Rule 23 class action are not present in FLSA collective actions).  There 
                                                           
3  Defendants do not oppose Plaintiffs’ Counsel’s requests that the Court approve (1) total 
service awards of $20,000.00 to be allocated equally between the two (2) Named Plaintiffs; and 
(2) an award of attorneys’ fees in the amount of one-third (1/3) of the Gross Fund ($583,333.33) and 
reasonable Litigation Costs ($9,372.26).  Settlement Agreement, Section IV. (E) 4 and 5. 
4  See, e.g., Besic v. Byline Bank, Inc., No. 15 Civ. 8003 (N.D. Ill. Oct. 26, 2015); Prena v. 
BMO Fin. Corp., No. 15 Civ. 9175, 2015 WL 2344949, at 1 (N.D. Ill. May 15, 2015) (“One step is 
appropriate because this is an FLSA collective action, where collective members must affirmatively 
opt-in in order to be bound by the settlement (including the settlement’s release provision).”); 
Roberts v. Apple Sauce, Inc., No. 12 Civ. 830, 2014 WL 4804252 (N.D. Ind. Sept. 25, 2014); Beatty 
v. Capital One Fin. Corp., No. 12 Civ. 434 (N.D. Ill. Dec. 13, 2012); see also Bozak v. Fedex 
Ground Package Sys., Inc., No. 11 Civ. 738, 2014 WL 3778211 (D. Conn. July 31, 2014); Dixon v. 
Zabka, No. 11 Civ. 982, 2013 WL 2391473 (D. Conn. May 23, 2013); Powell v. Lakeside 
Behavioral Healthcare, Inc., No. 11 Civ. 719, 2011 WL 5855516 (M.D. Fla. Nov. 22, 2011). 
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is no need to require that the settlement provide for opt-outs or objections where individuals are not 

part of the settlement unless they decide to participate.  Prena, 2015 WL 2344949, at *1; Woods, 

686 F.2d at 580.     

II. The Settlement Is Fair and Reasonable and Should Be Approved. 

The Court has a duty to “determine whether the proposed settlement is a fair and reasonable 

resolution of a bona fide dispute over FLSA provisions.”  Butler v. Am. Cable & Tel., LLC, No. 09 

CV 5336, 2011 WL 4729789, at *9 n.9 (N.D. Ill. Oct. 6, 2011) (citations omitted).  Courts approve 

wage and hour settlements reached as a result of contested litigation to resolve bona fide disputes.5  

If the proposed settlement reflects a reasonable compromise over contested issues, the court should 

approve the settlement.  Lynn’s Food Stores, 679 F.2d at 1354; Roberts, 2014 WL 4804252, at *2.  

“It is a well settled principle that the law generally encourages settlements.”  Dawson v. Pastrick, 

600 F.2d 70, 75 (7th Cir. 1979).  

The settlement here meets the standard for approval.  It was the result of extensive pre-suit 

investigation and substantial arm’s-length negotiations.  Recognizing the uncertainties involved, the 

parties reached the settlement after mediation with an experienced mediator and significant 

additional negotiation.  Shavitz Decl. ¶ 20.  Defendants maintain that: 

• AMs were properly classified as exempt under the Administrative and Executive 
exemptions;  
 
• Plaintiffs would have been unable to obtain conditional certification because of 
differences between the duties of the positions at issue, hours worked, varied structures of 
the nationwide campus bookstores, and the number of different job titles at issue;6   

                                                           
5   See, e.g., Lynn’s Food Stores, Inc. v. United States, 679 F.2d 1350, 1355 (11th Cir. 1982); 
Fosbinder-Bittorf v. SSM Health Care of Wis., Inc., No. 11 Civ. 592, 2013 WL 5745102, at *1 
(W.D. Wis. Oct. 23, 2013); Burkholder v. City of Ft. Wayne, 750 F. Supp. 2d 990, 994-95 (N.D. Ind. 
2010); see also Butler, 2011 WL 4729789, at *8-9.   
6 See, e.g., Gromek v. Big Lots, Inc., No. 10 Civ. 4070, 2010 WL 5313792, at *5 (N.D. Ill. Dec. 17, 
2010) (denying collective certification of assistant store manager claims); Beckman, 293 F.R.D. at 
480 (collecting misclassification cases where courts decertified FLSA collectives). 
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• Plaintiffs would have been unable to demonstrate a willful violation so the two year 
statute of limitations would apply;7  
 
• the classification of the AMs as exempt was in good faith, particularly in light of the 
case law in which similar positions were found exempt, so liquidated damages are 
inappropriate;8 and 
 
• market pressures from on-line companies and competitors make the financial impact 
of any settlement difficult for Defendants to absorb. 
 

Lastly, Defendants have argued, and the evidence supports, that Follett’s campus bookstore business 

is seasonal in nature with its busy periods centered around rush periods at the beginning of semesters 

when students purchase books and buy back periods at the end of the semesters when students return 

books.  Therefore, AMs mainly worked overtime during those rush and buy back periods.  Based on 

overtime worked by non-exempt retail employees for whom there are time records, Defendants 

believe that exempt AMs worked on average one hour of overtime per week during the Applicable 

Class Period.   

Applying a two year statute of limitations with no liquidated damages, the maximum 

damages to the collective would be $555,843.60.  Even assuming a three year statute of limitations 

and applying liquidated damages, the maximum damages available to the collective would be 

$1,667,530.80.  These estimates are before discounting for litigation risks on liability, conditional 

certification, decertification and damages.  Shavitz Decl. ¶ 22.  Thus, depending on the highly 
                                                           
7  In the settlement, the parties have agreed to offer settlement payments to the Potential Opt-In 
Plaintiffs employed within the three year statute of limitations.  Shavitz Decl. ¶ 21. 
8  For example, in McCall v. First Tenn. Bank, N.A., a court found that a teller supervisor was 
exempt because of his supervision of tellers even though he spent a significant amount of time 
performing non-exempt teller duties.  No. 13 Civ. 386, 2014 WL 2159007, at *1, *5-9 (M.D. Tenn. 
May 23, 2014).  Courts in the Northern District of Illinois have similarly rejected assistant manager 
claims.  See, e.g., Ottaviano v. Home Depot, Inc., USA, 701 F. Supp. 2d 1005, 1007-10 (N.D. Ill. 
2010) (dismissing claims of assistant store managers and finding they were properly classified as 
exempt under Illinois wage and hour laws); Jackson v. Go-Tane Servs., Inc., No. 99 Civ. 5686, 2001 
WL 826867, at *3-4 (N.D. Ill. July 18, 2001) (granting summary judgment to employer on claims of 
certain assistant managers). 
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contested assumptions used, the Gross Fund is between 105%9 and 315%10 of the maximum 

possible damages recoverable.11  Shavitz Decl. ¶ 23.  The average net Final Settlement Award is 

$956.33, after deducting Service Awards, Attorneys’ Fees, Litigation Costs, and Settlement Claims 

Administrator fees.  Id.  For Potential Opt-In Plaintiffs who worked the entire Applicable Class 

Period, their estimated net Final Settlement Award is $1,978.20.  Id. 

The proposed allocation also is reasonable.  It apportions damages based on the number of 

pay periods Potential Opt-In Plaintiffs worked for FHEG as an exempt AM during the Applicable 

Class Period.  Ex. 1¶ IV(E) (allocation plan); see Summers v. UAL Corp. ESOP Comm., No. 03 Civ. 

1537, 2005 WL 3159450, at *2 (N.D. Ill. Nov. 22, 2005) (approving allocation plan as reasonable 

when “settlement funds . . . will be disbursed on a pro rata basis”); Hens v. Clientlogic Op. Corp., 

No. 05 Civ. 381S, 2010 WL 5490833, at *2 (W.D.N.Y. Dec. 21, 2010) (allocation formula based on 

plaintiffs’ length of service was equitable and reasonable).   

The Court also should approve the proposed Notice Packet which sufficiently informs 

Potential Opt-In Plaintiffs of the nature of the Litigation, the terms of the Settlement Agreement, 

including the allocation formula, their approximate individual Final Settlement Award, the payment 

of Attorneys’ Fees and Litigation Costs, the scope of the Released Claims, and how they may 

participate (or not participate).  See Zolkos v. Scriptfleet, Inc., No. 12 Civ. 8230, 2014 WL 7011819, 

at *6 (N.D. Ill. Dec. 12, 2014) (approving class notice that, inter alia, described settlement terms 

and fee allocation); Tobin v. Beer Capitol Distrib. Inc., No. 12 Civ. 274, 2012 WL 5197976, at *3 

                                                           
9  105% assumes one hour of overtime per week, a three year statute of limitations and 
liquidated damages ($1,750,000 Gross Fund, divided by $1,667,530.80 maximum collective 
recovery). 
10  315% assumes one overtime hour per week, a two year statute of limitations and no 
liquidated damages ($1,750,000 Gross Fund, divided by $555,843.60 maximum collective recovery). 
11  The estimated recoveries are made using the fluctuating workweek, pursuant to Urnikis-
Negro v. American Family Property Services, 616 F.3d 665 (7th Cir. 2010) (which Plaintiffs do not 
concede would be applied at trial). 
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(E.D. Wis. Oct. 19, 2012) (same); Bozak, 2014 WL 3778211, at *3 (approving FLSA notice 

providing notice of settlement terms and options facing class). 

  

III. The Service Awards Should Be Approved as Fair and Reasonable.  

Named Plaintiffs request service awards of $10,000.00 each for their significant 

contributions to the prosecution and resolution of this case.  Named plaintiffs in class actions play a 

crucial role in bringing justice to those who otherwise would be hidden from judicial scrutiny.  

“Because a named plaintiff is an essential ingredient of any class action, an incentive award is 

appropriate if it is necessary to induce an individual to participate in the suit.”  Cook v. Niedert, 142 

F.3d 1004, 1016 (7th Cir. 1998).  This is especially true in employment litigation.  See Velez v. 

Majik Cleaning Serv., Inc., No. 03 Civ. 8698, 2007 WL 7232783, at *7 (S.D.N.Y. June 25, 2007) 

(“[I]n employment litigation, the plaintiff is often a former or current employee of the defendant, 

and thus, by lending his name to the litigation, he has, for the benefit of the class as a whole, 

undertaken the risk of adverse actions by the employer or co-workers.” (quoting Frank v. Eastman 

Kodak Co., 228 F.R.D. 174, 187 (W.D.N.Y. 2005) (internal quotations omitted)). 

Incentive awards serve the important purpose of compensating plaintiffs for the time and 

effort expended in assisting the prosecution of the litigation, the risks incurred by becoming and 

continuing as a litigant, and any other burdens sustained by plaintiffs.  See, e.g., Espenscheid, 688 

F.3d at 876-77; Cook, 142 F.3d at 1016; Follansbee v. Discover Fin. Servs., Inc., No. 99 Civ. 3827, 

2000 WL 804690, at *7 (N.D. Ill. June 21, 2000).  In examining the reasonableness of a requested 

service award, courts consider: (1) the actions the plaintiffs have taken to protect the interests of the 

class, (2) the degree to which the class has benefited from those actions, and (3) the amount of time 

and effort the plaintiffs expended in pursuing the litigation.  Cook, 142 F.3d at 1016; Am. Int’l Grp., 
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Inc. v. ACE INA Holdings, Inc., No. 07 Civ. 2898, 2012 WL 651727, at *16 (N.D. Ill. Feb. 28, 

2012).  Here, Plaintiffs satisfy all three factors.   

Named Plaintiffs took substantial actions which resulted in a significant benefit to the 

Potential Opt-In Plaintiffs leading to the Settlement Agreement.  Shavitz Decl. ¶ 24.  They 

participated in an extensive pre-suit investigation, provided documents crucial to establishing the 

claims of the putative collective, reviewed the claims presented, and provided important assistance 

for the mediation.  Id.  Courts in this circuit have approved incentive awards for similar activities.12  

They also undertook substantial direct and indirect risk.  Although they are no longer employed by 

FHEG, they risked retaliation from future employers for the benefit of all Potential Opt-In Plaintiffs.  

See Beesley v. Int’l Paper Co., No. 06 Civ. 703, 2014 WL 375432, at *4 (S.D. Ill. Jan. 31, 2014) 

(suits against former employers carry risks of professional and personal repercussions).13   Courts 

routinely approve service awards equal to or greater than the awards requested here.  See, e.g., 

Chesemore, 2014 WL 4415919, at *5 (noting that courts in the Seventh Circuit routinely approve 

incentive awards ranging from $5,000 to $25,000).14   

                                                           
12  See, e.g., Besic v. Byline Bank, Inc., No. 12 Civ. 1135 (N.D. Ill. June 26, 2013); Zolkos v. 
Scriptfleet, Inc., No. 12 Civ. 8230, 2015 WL 4275540, at *3 (N.D. Ill. July 13, 2015); Chesemore, 
2014 WL 4415919, at *5, *12; Spicer v. Chicago Bd. Options Exch., Inc., 844 F. Supp. 1226, 1267-
68 (N.D. Ill. 1993). 
13  See also, Sewell v. Bovis Lend Lease, Inc., No. 09 Civ. 6548, 2012 WL 1320124, at *14 
(S.D.N.Y. Apr. 16, 2012) (“[F]ormer employees . . . fac[e] potential risks of being blacklisted as 
‘problem’ employees.”); Guippone v. BH S & B Holdings, LLC, No. 09 Civ. 1029, 2011 WL 
5148650, at *7 (S.D.N.Y. Oct. 28, 2011) (“Today, the fact that a plaintiff has filed a federal lawsuit 
is searchable on the internet and may become known to prospective employers when evaluating the 
person.”); Parker v. Jekyll & Hyde Entm’t Holdings, L.L.C., No. 08 Civ. 7670, 2010 WL 532960, at 
*1 (S.D.N.Y. Feb. 9, 2010) (“[F]ormer employees put in jeopardy their ability to depend on the 
employer for references in connection with future employment.”).   
14  See also, Heekin v. Anthem, Inc., No. 05 Civ. 1908, 2012 WL 5878032, at *1 (S.D. Ind. Nov. 
20, 2012) (approving $25,000 incentive award); Berger v. Xerox Corp. Ret. Income Guarantee Plan, 
No. 00 Civ. 584, 2004 WL 287902, at *3 (S.D. Ill. Jan. 22, 2004) (approving $20,000 incentive 
award in ERISA matter).   
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IV. Attorneys’ Fees and Costs Should Be Approved as Fair and Reasonable. 

A. The Court Should Award Attorneys’ Fees From a Percentage of the Fund.  

The Court should award attorneys’ fees as a percentage of the total fund made available to 

the Collective.  When counsel’s efforts result in the creation of a common fund, counsel is “entitled 

to a reasonable attorney’s fee from the fund as a whole.”  Boeing Co. v. Van Gemert, 444 U.S. 472, 

478 (1980); see Primax Recoveries, Inc. v. Sevilla, 324 F.3d 544, 548 (7th Cir. 2003) (creation of a 

common fund “entitles [counsel] to a share of that benefit as a fee”).  This is “based on the equitable 

notion that those who have benefited from litigation should share in its costs.”  Sutton v. Bernard, 

504 F.3d 688, 691-692 (7th Cir. 2007) (quoting Skelton v. G.M. Corp., 860 F.2d 250, 252 (7th Cir. 

1988)); Kaplan v. Houlihan Smith & Co., No. 12 Civ. 5134, 2014 WL 2808801, at *3 (N.D. Ill. June 

20, 2014); Boeing, 444 U.S. at 478.15 

It is especially appropriate to use a common fund approach to the fee award in cases based 

on fee shifting statutes when the “settlement fund is created in exchange for release of the 

defendant’s liability both for damages and for statutory attorneys’ fees. . . .”  Skelton, 860 F.2d at 

256; Florin, 34 F.3d at 564.  Here, the Settlement Agreement releases Named Plaintiffs’ and 

Qualified Claimants’ statutory claims to fees under the FLSA, and state wage and hour laws.16 

There are several other reasons that courts in the Seventh Circuit favor the percentage of the 

fund method.  First, it promotes early resolution and removes the incentive for plaintiffs’ lawyers to 

engage in wasteful litigation in order to increase their billable hours.  See In re Synthroid Mktg. 
                                                           
15  Although there are two ways to compensate attorneys for successful prosecution of statutory 
claims—the lodestar method and the percentage of the fund method, see Florin v. Nationsbank of 
Ga., N.A., 34 F.3d 560, 565-66 (7th Cir. 1994)—the trend in this Circuit is to use the percentage of 
the fund method in common fund cases like this one.  See Wong v. Accretive Health, Inc., 773 F.3d 
859, 862 (7th Cir. 2014); Campbell, 2012 WL 1424417, at *2 (FLSA settlement).  The trend in other 
circuits is to use the percentage of the fund method as well.  See Wal-Mart Stores, Inc. v. Visa 
U.S.A., Inc., 396 F.3d 96, 121 (2d Cir. 2005); In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 732 
(3d Cir. 2001). 
16  See 29 U.S.C. §216(b); 820 Ill. Comp. Stat. Ann. 105 § 12(a). 
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Litig., 325 F.3d 974, 979-80 (7th Cir. 2003).  Where attorneys’ fees are limited to a percentage of 

the total, “courts can expect attorneys to make cost-efficient decisions about whether certain 

expenses are worth the win.”  Gaskill v. Gordon, 942 F. Supp. 382, 386 (N.D. Ill. 1996), aff’d, 160 

F.3d 361 (7th Cir. 1998).17 

Second, the percentage method preserves judicial resources because it saves the Court from 

the cumbersome task of reviewing complicated and lengthy billing documents.  Florin, 34 F.3d at 

566 (noting “advantages” of percentage of the fund method’s “relative simplicity of 

administration”); Gaskill, 942 F. Supp. at 386 (citing Hensley v. Eckerhart, 461 U.S. 424, 437 

(1983) (fee requests “should not result in a second major litigation”)).  Courts in this district 

routinely apply the percentage method to common fund settlements, noting the advantages of this 

approach.  See, e.g., In re AT&T Mobility Wireless Data Servs. Sales Tax Litig., 792 F. Supp. 2d 

1028, 1040 (N.D. Ill. 2011) (using percentage method because it did “not need to resort to a lodestar 

calculation, which would be costly to conduct, to reinforce the same conclusion”); Gaskill, 942 F. 

Supp. at 386 (describing advantages of percentage method, including judicial efficiency and an 

“efficient check on the attorney’s judgment” in economic decision-making. 18   

B. The Benefits Conferred Upon the Collective Justify the Fee Award. 

This Settlement will provide the Collective with a substantial cash payment.  Defendants will 

pay a maximum settlement amount of $1,750,000.00 to settle all claims against them.  This is well 

                                                           
17  See also, In re Amino Acid Lysine Antitrust Litig., No. 95 Civ. 7679, 1996 WL 197671, at *2 
(N.D. Ill. Apr. 22, 1996) ( “in a common fund situation . . . a fee based on a percentage of recovery . 
. . tends to strike the best balance in favor of the clients’ interests while at the same time preserving 
the lawyers’ self-interest”). 
18  The Seventh Circuit’s recent opinion in in Pierce v. Visteon Corp., 791 F.3d 782 (7th Cir. 
July 1, 2015), has no impact on long-standing Seventh Circuit jurisprudence that in collective 
settlements, counsel should be awarded a portion of the fund their work creates.  In Pierce, the Court 
addressed a unique situation where a lawyer obtained a judgment in his or her client’s favor, 
recovered an attorneys’ fee on a lodestar basis that the court found to be a reasonable fee, and then 
sought a second fee recovery on a percentage of the fund basis.  Id. at 783-88.  
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within the range of reasonable recoveries for the Collective and represents significant value given 

the attendant risks of litigation.  (See discussion at pp. 6-8).   

The Settlement also does not present any signs of collusion.  It was vigorously negotiated 

with the help of an experienced collective action mediator and all awards will be calculated 

according to the same allocation formula.  Shavitz Decl. ¶ 25.  There is no “clear-sailing” provision.  

Id.; cf. Pearson v. NBTY, Inc., 772 F.3d 778, 780 (7th Cir. 2014); Redman, 768 F.3d at 637.  

Moreover, litigation would pose significant risks.  While Plaintiffs believe they would prevail, 

Follett has asserted numerous defenses to both liability and damages.  If Plaintiffs continued to 

litigate, they would have to contend with unfavorable decisions in this Circuit as to the exempt 

status of assistant managers and the feasibility of collective certification.   

C. Analysis of the Market for Legal Services Supports Plaintiffs’ Request. 

Courts ultimately “must do their best to award counsel the market price for legal services, in 

light of the risk of nonpayment and the normal rate of compensation in the market at the time.”  In 

re Synthroid Mktg. Litig., 264 F.3d 712, 718 (7th Cir. 2001).  District courts must “undertake an 

analysis of the terms to which the private plaintiffs and their attorneys would have contracted at the 

outset of the litigation when the risk of loss still existed.”  Sutton, 504 F.3d at 692.  They must “do 

their best to recreate the market by considering factors such as actual fee contracts that were 

privately negotiated for similar litigation, [and] information from other cases . . . .”  Taubenfeld v. 

AON Corp., 415 F.3d 597, 599 (7th Cir. 2005). 

Here, Plaintiffs’ Counsel’s request is based on the market in the Northern District of Illinois 

where collective action lawyers routinely contract to receive one-third of any settlement as 

compensation for the risk of funding a potential multi-year litigation without any assurance of 

recovery.  Declaration of Ryan Stephan (“Stephan Decl.”) ¶ 10.  In addition, one-third is the 
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standard contingent percentage that employment lawyers in the Northern District of Illinois charge 

individual clients.  Id. ¶ 11.  Plaintiffs’ Counsel are nationally recognized for their expertise in 

litigating complex class and collective actions, including wage and hour cases, and are justified in 

seeking compensation in the form of one-third of any potential settlement (plus costs) for their 

efforts.  Shavitz Decl. ¶¶ 26; Stephan Decl. ¶¶ 12.   

Before agreeing to take on this matter, Plaintiffs’ Counsel agreed with Named Plaintiffs to 

request no more than one-third of any future recovery, plus costs.  Shavitz Decl. ¶ 27.  Thus, the 

Court knows precisely what private plaintiffs “would have negotiated with their lawyers, had 

bargaining occurred at the outset of the case (that is, when the risk of loss still existed),” In re 

Synthroid, 264 F.3d at 718, 720, because they expressly contracted for the amount Plaintiffs’ 

Counsel now seek, see In re Dairy Farmers of Am., Inc., 80 F. Supp. 3d 838, 844-45 (N.D. Ill. 2015) 

(stating “presumption of market-rate reasonableness” would have attached if parties had 

“established[ed] a fee structure at the outset of [the] lawsuit”). 

Courts regularly agree that “a counsel fee of 33.3% of the common fund is comfortably 

within the range typically charged as a contingency fee by plaintiffs’ lawyers in an FLSA action.”  

Burkholder, 750 F. Supp. 2d at 997 (collecting cases); Rusin, No. 12 Civ. 1135 (approving award of 

one-third settlement plus costs in wage and hour litigation); Campbell, 2012 WL 1424417, at *2 

(same).  Here, the requested fee is well within the market rate for common fund wage and hour 

actions within the Northern District of Illinois.  Taubenfeld, 415 F.3d at 599-600 (noting class 

actions in the Northern District of Illinois have awarded fees of 30-39% of the settlement fund).19 

                                                           
19  Gaskill v. Gordon, 160 F.3d 361, 362-63 (7th Cir. 1998) (affirming award of 38% of fund); 
In re Dairy Farmers of Am., Inc., 80 F. Supp. 3d at 842 (awarding fees on one-third common fund); 
Zolkos, 2015 WL 4275540, at *3 (N.D. Ill. July 13, 2015) (same); Goldsmith v. Tech. Solutions Co., 
No. 92 Civ. 4374, 1995 WL 17009594, at *7-8 (N.D. Ill. Oct. 10, 1995) (same and noting that 
“where the percentage method is utilized, courts in this District commonly award attorneys’ fees 
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CONCLUSION 

For the reasons set forth above, Named Plaintiffs and Defendants respectfully request entry 

of the Proposed Approval Order attached as Exhibit 2: (1) approving the Settlement Agreement as 

fair, adequate, and reasonable; (2) approving the proposed Notice and Consent to Join Claim Form 

and Release and directing their distribution; (3) approving service awards  of $10,000.00 for each of 

the Named Plaintiffs; (4) approving payment of Attorneys’ Fees in the amount of one-third of the 

Gross Fund ($583,333.333)and Litigation Costs of $9,372.26; (5) incorporating the terms of the 

Settlement Agreement; (6) entering judgment and dismissing the Litigation with prejudice; and 

(7) retaining jurisdiction solely to enforce the Settlement Agreement.   

  

                                                                                                                                                                                                  
equal to approximately one-third or more of the recovery”).  Accordingly, Plaintiffs’ fee request is 
reasonable and should be granted. 
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Dated:  April 28, 2017   ANGELA WILLIAMS AND    
  Chicago, Illinois  TOM COLBAN, NAMED PLAINTIFFS 
       

/s/ Ryan F. Stephan   
STEPHAN ZOURAS, LLP 
205 N. Michigan Avenue, Suite 2560 
Chicago, Illinois 60601 
Telephone: (312) 233-1550 
Facsimile: (312) 233-1560 

      rstephan@stephanzouras.com 
  
      SHAVITZ LAW GROUP, P.A. 

Gregg I. Shavitz (pro hac vice pending) 
Susan H. Stern (pro hac vice pending) 
Camar R. Jones (pro hac vice pending)  
1515 S. Federal Highway 
Boca Raton, Florida 33432 
Telephone: (561) 447-8888 
Facsimile: (561) 447-8831 

 
      Attorneys for Named Plaintiffs 
 
      FOLLETT CORPORATION AND FOLLETT 
      HIGHER EDUCATION GROUP, INC.,  
      DEFENDANTS 
 
 

/s/ Carla J. Rozycki   
JENNER & BLOCK LLP 
Carla J. Rozycki, Attorney at Law 
Emma J. Sullivan, Attorney at Law 
Christine M. Bowman, Attorney at Law 
353 N. Clark St. 
Chicago, Illinois 60654 
Telephone: (312) 923-2909 
crozycki@jenner.com 
esullivan@jenner.com 
cbowman@jenner.com 

 
      Attorneys for Defendants 
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