
 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

              

 

Latira Burnip, individually and   Case No. 15-cv-01543-DSD-KMM 

on behalf of all others similarly situated,  

and the proposed Minnesota Rule 23 Class, 

        

  Plaintiffs,                 

v.                     

 

HMSHost Corporation and 

Host International, Inc.,  

 

  Defendants. 

              

 

JOINT MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR FINAL 

SETTLEMENT APPROVAL 

              

 

INTRODUCTION 

 Named Plaintiff Latira Burnip, on behalf of herself and other bartenders and 

servers, and Defendants HMSHost Corporation and Host International (“Defendants”), 

reached a proposed settlement in this overtime class and collective action.  The Court 

preliminarily approved the settlement on May 17, 2016, and certified this case as a Rule 

23 class action under Minnesota state law.  (Order, ECF No. 79.)  The Court also directed 

the parties to distribute the settlement notice to give class members an opportunity to 

request exclusion and/or be heard on their objections at the final approval hearing.  (Id. at 

¶ 5-6.)  It further scheduled a final approval hearing for August 15, 2016, to confirm the 

settlement is fair, reasonable and adequate, to consider any objections by class members, 
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and to consider an award of attorneys’ fees and costs and any objections thereto.  (Id. ¶ 

7.) 

The results of the notice period confirm that this settlement is fair, reasonable and 

adequate, and should be finally approved.  Of the 269 Plaintiffs and Rule 23 class 

members who received Notice of the Settlement, only three requested exclusion and no 

one objected.  Accordingly, the Court should grant final approval. 

FACTUAL BACKGROUND 

I. BRIEF CASE HISTORY 

 In light of the parties’ extensive prior briefing in support of their Joint Motion for 

Preliminary Approval, the parties will provide a brief summary here.  (See Joint Mem. of 

Law in Supp. of Mot. for Prelim. Approval of Settlement, ECF No. 73 at 2-9.) 

Named Plaintiff Burnip, on behalf of herself and individuals similarly situated, 

brought four claims against Defendants: (1) failure to pay overtime wages under the 

FLSA for hours worked over forty in a workweek; (2) failure to pay overtime wages 

under the MFLSA for hours worked over forty-eight in a workweek; (3) failure to pay 

minimum wage under the FLSA; and (4) failure to pay straight-time wages for all hours 

worked under the MPWA, including for rest periods of less than 20 minutes.  (Amend. 

Compl. ¶¶ 58-83, ECF. No. 34.) 

Defendants deny that Plaintiffs worked any straight or overtime for which they 

were not compensated.  (Defs.’Answer to Amend. Compl., ECF No. 38.)  They also 

raised thirty-eight affirmative defenses, including that Plaintiffs’ state law claims are 

preempted, Defendants are entitled to a tip-credit, the statute of limitations barred some 
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or all of Plaintiffs’ claims, collective and class certification are not appropriate, 

Defendants lacked knowledge of uncompensated work, there was no willful conduct, and 

they asserted a good-faith defense.  (Id. at ¶¶ 86-123.)  At the time of settlement, 

Defendants’ Motion to Dismiss Plaintiffs’ State Law Claims was pending.  (See ECF 

Nos. 34, 35, 40, 42.) 

Upon the parties’ stipulation, the Court conditionally certified the collective 

action. (Cond. Cert. Order, ECF No. 45.)  There are a total of 36 eligible plaintiffs 

(“Plaintiffs”), including Named Plaintiff Burnip, who have filed consent forms to join the 

collective action.  (Declaration of Reena I. Desai, dated May 2, 2016 (“Desai Decl. 

5/2/16”) at ¶ 2, ECF No. 75.) 

After an all-day mediation held on March 9, 2016, with third-party neutral Robert 

Reinhardt, the parties agreed to a settlement amount of $325,000 to resolve the claims of 

Plaintiffs and the putative Rule 23 class.  (Memorandum of Understanding (“MOU”), 

ECF No. 75-1; Suppl. MOU, ECF No. 75-2.)
1
  The parties moved for preliminary 

approval of the settlement, which the Court granted on May 17, 2016.  In its Order, the 

Court:  (1) preliminarily approved the settlement; (2) certified the case as a Rule 23 class 

action under the Minnesota Fair Labor Standards Act and Minnesota Payment of Wages 

Act; (3) appointed the named plaintiff as the Rule 23 class representative and Nichols 

Kaster, PLLP as Class Counsel; (4) directed Class Counsel to send the approved Notices 

of Settlement (“Notices”) and provided Plaintiffs and Rule 23 class members 30 days to 

                                                 
1
 The MOU and Supplemental MOU are collectively referred to as the “Settlement 

Agreement.” 
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request exclusion or object; and (5) scheduled a final approval hearing for August 15, 

2016. 

II.  SETTLEMENT ALLOCATION 

The parties agreed to a gross settlement amount of $325,000 (“Settlement Fund”), 

inclusive of attorneys’ fees and costs.
2
 (MOU at ¶ 1, ECF No. 75-1.)  Pro rata shares of 

the Settlement Fund were allocated to each Plaintiff and Rule 23 class member, after the 

deduction of attorneys’ fees of $108,333.33, costs of $1,485.01, and a Named Plaintiff 

service award of $1,000.
3
  (Id.)  Plaintiffs’ damages were based on the asserted federal 

and state law claims, and the Rule 23 class members’ damages were based on the asserted 

state law claims.
4
 

                                                 
2
 As explained in the parties’ memorandum in support of preliminary approval of the 

settlement, the Settlement Fund was allocated based on Plaintiffs’ damage calculations 

performed using data and records Defendants produced, as well as Plaintiffs’ good-faith 

estimates of time worked off-the-clock.  (Desai Decl. 5/2/16 at ¶ 5, ECF No. 75.)  The 

damage calculation identified the amount of time each Plaintiff and Rule 23 class 

member spent clocked out per shift and aggregated it on a daily and weekly basis.  (Id.)  

It treated clocked-out periods of less than twenty (20) minutes as automatically 

compensable and applied Plaintiffs’ good faith estimates of how often they worked 

through breaks to the clocked-out periods of more than twenty (20) minutes to determine 

the amount of alleged unpaid compensable time.  It then determined each Plaintiff’s and 

Rule 23 class member’s weekly regular and overtime rates by examining payroll data 

produced by Defendants.  (Id.)  From these assumptions, the overtime, straight-time and 

minimum wage damages were determined under the asserted federal and state laws.  In 

addition, an amount for penalties was added to each person’s damages.   
3
 The preliminary allocation deducted $1,000 for a contingency fund to deal with 

settlement issues raised prior to final approval.  Because none of the $1,000 amount was 

used, it was reallocated pro rata to all participating Plaintiffs and Rule 23 class members. 
4
 The state law claims were discounted to account for the additional risk of litigating these 

claims with respect to class certification, establishing liability, and Defendants’ pending 

motion to dismiss.  (Desai Decl. 5/2/16 at ¶ 5, ECF No. 75.) 
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The settlement is a great recovery for Plaintiffs and the Rule 23 class, providing 

Plaintiffs 100% of their FLSA overtime and minimum wage three-year, unliquidated 

damages as calculated by Class Counsel and for all Plaintiffs and Rule 23 class members, 

a recovery of approximately 46% of their damages under the asserted state law claims.  

(Desai Decl. 5/2/16 at ¶ 6, ECF No. 75; see also Spreadsheet of Settlement Allocations 

(redacted), ECF No. 75-3.)    

III. REACTION OF THE CLASS 

Pursuant to the Court’s preliminary approval order, Class Counsel mailed the 

Notices of Lawsuit to 36 Plaintiffs and 233 Rule 23 class members on June 2, 2016, using 

the most current mailing address available.  (Declaration of Reena I. Desai, dated Aug. 1, 

2016 (“Desai Decl. 8/1/16”) at ¶ 2, ECF No. 84.
5
)  Plaintiffs and Rule 23 class members 

received 30-days to respond to the Notice of Settlement.  (Id.)  Class Counsel attempted 

to ensure that each Plaintiff and Rule 23 class member received notice and diligently 

searched for alternate addresses and other contact information.  (Id. at ¶ 3.)   

Prior to mailing the Notices, Class Counsel first ran all the addresses through the 

National Change of Address database to help ensure all addresses were current.  Of the 

269 Notices sent, eight were returned as undeliverable.  (Id.)  Class Counsel then reached 

out to opposing counsel and current clients to attempt to reach these eight class members.    

Ultimately, Class Counsel was able to send Notice via electronic mail to one class 

member, reached another class member via telephone, and found an alternate address for 

                                                 
5
 The Declaration of Reena I. Desai, dated Aug. 1, 2016, was filed in connection with 

Plaintiff’s Motion for Attorneys’ Fees, Litigation Costs, and Named Plaintiff Service 

Payment. 
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another class member.  (Id.)  One class member is deceased.  (Id.)  In total, four Notices 

to class members were returned as undeliverable, and Class Counsel was unable to find 

alternate addresses for them to send Notice despite its diligent efforts.  (Id.) 

Plaintiffs were required to return a Settlement Claim Form to receive payment for 

their federal FLSA claim.  Of the 36 Plaintiffs, five did not return their Settlement Claim 

Forms, despite Class Counsel’s diligent efforts in reaching them to notify them of the 

deadline.  Plaintiffs who did not return signed releases will still receive checks for their 

pro rata amount of their state law claims, and Defendants will retain funds allocated to 

those Plaintiffs for their federal claim.  (MOU ¶ 5.b.2, ECF No. 75-1.)  No Plaintiff 

requested exclusion or objected to the settlement.  (Desai Decl. 8/1/16 at ¶ 4.) 

The Rule 23 class members were not required to return anything to receive a 

settlement payment.  Three Rule 23 class members requested exclusion and none 

objected to the settlement.  (Id. at ¶ 5.)  Defendants will retain funds allocated to the Rule 

23 class members who request exclusion, and the three individuals will not release any 

claims.  (MOU ¶ 5.b, ECF No. 75-1.) 

Lastly, Named Plaintiff Burnip signed a general release form pursuant to the 

Settlement Agreement. 

IV. SETTLEMENT PAYMENT 

 Under the Settlement Agreement, Defendants shall deliver to Class Counsel the 

settlement payments within 30 days after the Court dismisses the case.  (MOU ¶ 9, ECF 

No. 75-1.)  Checks not cashed within 90 days of issuance will be void, and such funds 

will be reallocated to Plaintiffs and Rule 23 class members who cashed their checks.  
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(Id.)  Defendants must provide Class Counsel with the names of those individuals who 

have not cashed their checks 45-days before the check expirations.  (Id.)  Checks from 

the reallocated funds will be void after 90 days after issuance as well.  Any uncashed 

funds at that point will be donated to Legal Aid.  (Id.) 

ARGUMENT 

I. THE SETTLEMENT IS FAIR, REASONABLE AND ADEQUATE 

Courts in the Eighth Circuit consider four factors in determining whether a 

proposed settlement is fair, reasonable, and adequate: (1) the merits of the plaintiff’s case 

weighed against the settlement terms; (2) the defendant’s financial condition; (3) the 

complexity and expense of further litigation; and (4) the amount of opposition to the 

settlement.  Grunin v. Int’l House of Pancakes, 513 F.2d 114, 124 (8th Cir. 1975); 

Zilhaver v. United Health Grp., Inc., 646 F. Supp. 2d 1075, 1079 (D. Minn. 2009). 

In its motion for preliminary approval, the parties provided the Court with details 

describing how the settlement is fair, reasonable and adequate under the first three 

factors, and nothing has changed with respect to those considerations.  (See Joint Mem. 

of Law in Supp. of Mot. for Prelim. Approval of Settlement, ECF No. 73 at 19-23.)  With 

regard to the last factor, the reaction of the class overwhelmingly supports approval.  No 

one objected to the settlement and only three of the 269 Plaintiffs and Rule 23 class 

members requested exclusion. 

Lastly, as detailed in the parties’ memorandum in support of their joint motion for 

preliminary approval (id. at 22-23), the settlement is also reasonable under the FLSA.  

See McKenna v. Champion Int’l Corp., 747 F.2d 1211, 1213 (8th Cir. 1984) (explaining 
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that FLSA collective actions do not implicate the same due process concerns as Rule 23 

actions because, under the FLSA, “parties may elect to opt in but a failure to do so does 

not prevent them from bringing their own suits at a later date”).  Courts approve FLSA 

settlements when they are reached as a result of contested litigation to resolve bona fide 

disputes.  See Lynn’s Food Stores v. United States, 679 F.2d 1350 1353 n.8. (11th Cir. 

1982).  Typically, courts regard the adversarial nature of a litigated FLSA case to be an 

adequate indicator of the fairness of the settlement.  Id. at 1353–54.   

The settlement was reached following arms-length negotiations with the assistance 

of a private mediator.  Further, it resolves a bona fide dispute between the parties of 

Plaintiffs’ FLSA claims, but only if they choose to execute a release of claims.  Plaintiffs 

who did not return a Settlement Claim Form will not waive or release their FLSA claims 

and will not be paid for damages accrued under the FLSA. 

The settlement is fair, reasonable and adequate under both the FLSA and class 

action standards, and for the reasons discussed above, should be approved. 

CONCLUSION 

 The parties have established that the settlement is fair, reasonable and adequate.  

Accordingly, the Court should:  (1) finally approve the Settlement Agreement; (2) direct 

the parties to comply with their obligations under the Settlement Agreement; (3) dismiss 

without prejudice the FLSA claims of individuals who did not return a Settlement Claim 

Form and dismiss without prejudice the claims of the Rule 23 class members who 

requested exclusion; (4) dismiss the case and enter judgment; and (5) retain jurisdiction 

for the purpose of enforcement of the Settlement Agreement. 
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Dated:  August 1, 2016     

      

s/Reena I. Desai 

NICHOLS KASTER, PLLP 

Michele R. Fisher, MN Bar No. 303069 

Reena I. Desai, MN Bar No. 0388311 

4600 IDS Center 

80 S. 8th Street 

Minneapolis, MN 55402 

Telephone: (612) 256-3200 

fisher@nka.com 

rdesai@nka.com 

 

ATTORNEYS FOR PLAINTIFF,  

FLSA COLLECTIVE AND 

RULE 23 CLASS 

 

s/Jeffrey Vlasek 

BAKER HOSTETLER 

Jeffrey Vlasek, OH Bar No. 0082771 

Gregory Mersol, OH Bar No. 0030838 

PNC Center, Suite 3200 

1900 East Ninth Street 

Cleveland, OH 4114 

Telephone: (216) 621-0200 

jvlasek@bakerlaw.com 

gmersol@bakerlaw.com 

 

NILAN JOHNSON LEWIS, PA 

Joseph G. Schmitt, MN Bar No. 

231447 

Jen Cornell, MN Bar No. 0391007 

120 South Sixth Street, Suite 400 

Minneapolis, MN 55402 

Telephone: (612) 305-7500 

jschmitt@nilanjohnson.com 

jcornell@nilanjohnson.com 

 

ATTORNEYS FOR DEFENDANTS 
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