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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

ROXANNE ANDLER,
individually and on behalf of others
similarly situated and the Proposed
Wisconsin Rule 23 Class,

Court File No. 3:11-cv-79
District Judge William M. Conley

Plaintiff,
v.
ASSOCIATED BANC-CORP,
Defendant.

MEMORANDUM OF LAW IN SUPPORT OF JOINT MOTION FOR
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
AND JOINT STIPULATION FOR CLASS CERTIFICATION
______________________________________________________________________________
I.

INTRODUCTION
This is a collective and class action lawsuit for unpaid overtime wages and minimum

wages brought by Plaintiff Roxanne Andler (the “Named Plaintiff”), on behalf of herself and all
other Residential Loan Officers (“RLOs”) employed by Defendant Associated Banc-Corp
(hereinafter “Defendant”). In the Complaint, the Named Plaintiff alleged that Defendant violated
the Fair Labor Standards Act, 29 U.S.C. § 201 et seq. (the “FLSA”), and Wis. Stat. § 103.001
and 104.001, et seq. and the rules promulgated there under, Wis. Admin. Code § DWD 272.001
and 274.01 et seq., (the “Wisconsin Minimum Wage and Overtime Statutes”) by misclassifying
her and other similarly situated RLOs as exempt and thus failing to pay overtime wages during
weeks in which they worked more than forty hours and, at times, minimum wages.

Case: 3:11-cv-00079-wmc Document #: 52 Filed: 09/15/11 Page 2 of 29

As explained more fully below, the parties have negotiated a settlement agreement (the
“Settlement”) that will resolve the claims of the Named Plaintiff, the Opt-In Plaintiffs, and the
putative Rule 23 Class Members. The total amount that Defendant will pay pursuant to the
Settlement is $1,275,000.00 and the details of the settlement agreement are set forth in the Joint
Stipulation of Settlement and Release of Claims (“Settlement Agreement”) filed herewith as
Exhibit 1.
The parties reached the Settlement after participating in a day long mediation session on
August 23, 2011. The parties believe the Settlement is fair, reasonable, and adequate and that it
satisfies all criteria for settlement approval under Seventh Circuit law. With this joint motion,
the parties seek preliminary approval of the Stipulation of Settlement and Release of Claims (Ex.
1) and request that the Court enter an order: (1) granting preliminary approval of the Settlement
Agreement; (2) certifying the proposed settlement class of RLOs pursuant to Rule 23(e) of the
Federal Rules of Civil Procedure in connection with the settlement process; (3) appointing
Nichols Kaster, PLLP as Class Counsel for the Rule 23 Class Members and the Named Plaintiff
as Class Representative; (4) approving the parties’ proposed notice of settlement (attached to
Exhibit 1 as Exhibits A and B); (5) approving the proposed class action settlement procedure; (6)
approving the FLSA settlement; (7) setting a date for Plaintiff to file a motion for final settlement
approval and petition for an award of attorneys’ fees and costs; and (8) scheduling the Fairness
Hearing.
II.

FACTUAL AND PROCEDURAL BACKGROUND
In her Complaint, the Named Plaintiff alleged that Defendant violated the FLSA and the

Wisconsin Minimum Wage and Overtime Statutes by misclassifying her and other similarly
situated RLOs as exempt employees and failing to pay them minimum wages in some weeks and
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overtime wages in weeks in which they worked more than forty (40) hours. (ECF No. 1.) The
Named Plaintiff also indicated that she intended to seek nationwide FLSA conditional
certification of all RLOs employed by Defendant between January 28, 2008 and July 18, 2010 as
well as Rule 23 class certification of all RLOs employed by Defendant in the State of Wisconsin
between January 28, 2009 and July 18, 2010. (Id.)
The parties stipulated to Conditional Certification and Judicial Notice pursuant to 29
U.S.C. § 216(b) on April 29, 2011. (ECF No. 17.) On May 24, 2011, this Court entered the
parties’ stipulation, conditionally certifying all individuals who were employed by Associated as
RLOs at any time from May 24, 2008 to July 18, 2010. (ECF No. 19.) Plaintiff’s Counsel
mailed notice in accordance with the Court’s Order and the opt-in period has now closed.
(Declaration of Timothy C. Selander (“Selander Decl.”) ¶ 3.) Including the Named Plaintiff,
Fifty (50) RLOs opted into the case. (Id. at ¶ 4.) Two RLOs subsequently withdrew, and one
RLO was found to have worked for Defendant outside of the statute of limitations. (Id.)
Accordingly, 47 RLOs are currently part of the conditionally certified collective class
(collectively, “Plaintiffs”). (Id.)
Since filing the Complaint, Plaintiffs’ Counsel has investigated the facts and taken
discovery regarding the claims of Plaintiffs and the putative Rule 23 Class against Defendant as
well as Defendant’s defenses. Specifically, Plaintiffs’ Counsel propounded Interrogatories and
Requests for Production of Documents on Defendant. (Id. at ¶ 5.) In response, Defendant
produced thousands of documents, which Plaintiffs’ Counsel reviewed and analyzed. (Id. at ¶ 6.)
Defendant also produced tens of thousands of lines of electronic data relevant to the potential
damages. (Id.) Plaintiffs’ Counsel spent a significant amount of time analyzing this data in
order to determine the total potential damages at stake in this case. (Id.) Plaintiffs’ Counsel also
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reviewed and analyzed hundreds of pages of documents provided by Plaintiffs related to their job
duties, damages, and Defendant’s policies and procedures. (Id. at ¶ 7.)
On May 25, 2011, the parties filed a Motion to Amend the Pretrial Conference Order.
(ECF No. 20.) The purpose of the Motion was to give the parties additional time to attempt to
settle this case without the burden and costs of simultaneously preparing motions for class
certification and decertification. (Id.) The Court denied the motion on June 6, 2011. (ECF No.
26.) On August 23, 2011, the parties attended a full day mediation session with experienced
litigator and mediator Robert Reinhart of Dorsey & Whitney LLP. (Selander Decl. ¶ 8.) After a
full day of arm’s-length negotiations, the parties agreed to this Settlement. (Id.) Both parties
agree that it is in their best interests to resolve and settle the litigation as set forth in the
Stipulation of Settlement and Release of Claims (Ex. 1) in order to avoid the burden, expense,
inconvenience, disruption, and uncertainty of litigation.
The parties filed a Notice of Settlement (ECF No. 46) and Joint Stipulation to Exercise of
Jurisdiction by a Magistrate Judge (ECF No. 47) on August 30, 2011.

In the Notice of

Settlement, the parties proposed a schedule for preliminary settlement approval, the notice
period, and final settlement approval. The Court adopted the proposed schedule on September 1,
2011 (ECF No. 48) but retained jurisdiction over the matter (ECF No. 49).
III.

SUMMARY OF THE SETTLEMENT TERMS
The details of the settlement are contained in the Settlement Agreement, attached as

Exhibit 1.
A. The Settlement Fund
The Parties agreed to settle all claims in the case for $1,275,000.00.

Following

deductions for attorneys’ fees, litigation expenses and costs, a contingency fund, and a Class
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Representative Award, approximately 65% of the total settlement will be divided among the 47
Plaintiffs and 73 Rule 23 Class Members.

The settlement represents a significant recovery for

the Plaintiffs and Rule 23 Class Members. As an initial matter, it is non-reversionary. In other
words, settlement funds allocated to unresponsive Plaintiffs and Rule 23 Class Members will not
be returned to Defendant.

Rather, any such unclaimed funds will be reallocated to all

participating Plaintiffs and Rule 23 Class Members. Further, and as explained more fully below,
before attorneys’ fees and costs have been deducted, the agreement provides for full recovery of
all minimum wages, five hours of overtime for all eligible weeks, and liquidated damages. After
deductions for attorneys’ fees and costs, the average Plaintiff recovery is approximately $8,500;
the average Rule 23 Class Member recovery is approximately $5,750.
B. Eligible Employees (the Settlement Classes)
There are two groups of employees that are eligible to participate in this settlement. The
first group consists of the 47 Plaintiffs who affirmatively asserted FLSA claims by filing consent
forms with the Court, who are not otherwise ineligible, and who have not rescinded their consent
to join by filing a withdrawal form with the Court. The second group consists of the 73 putative
class members (the “Rule 23 Class” or the “Rule 23 Class Members”). As part of the settlement,
the parties stipulate to certification of the following class: all persons who worked as RLOs for
Defendant within the State of Wisconsin at any time between January 28, 2009 and July 18, 2010
and who are not Plaintiffs.

The Rule 23 Class Members were readily and individually

identifiable from Defendant’s business records.
C. Releases
Each eligible employee will receive a Notice of Settlement which will include a
statement indicating that by affirmatively opting into the settlement, he or she releases and
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discharges Defendant from any and all claims, causes of action, or liabilities based on or arising
out of the allegation that Defendant did not properly compensate its RLOs under any federal,
state, or local statutory or common law for all hours worked, including the claims, causes of
action and liabilities asserted in this lawsuit. Examples of the proposed notices are attached to
the Settlement Agreement (Ex. 1) as Exhibits A and B.
D. Allocation Formula
In advance of mediation, Defendant produced pay-period-by-pay-period payroll data for
all Plaintiffs and Rule 23 Class Members for the entire statutory period. Plaintiffs’ Counsel
analyzed the data to determine potential minimum wage and overtime damages. Following
mediation, the parties agreed to ascribe pro rata shares of the Settlement Amount among the 47
Plaintiffs and 73 Rule 23 Class Members. Before deducting Plaintiffs’ Counsel’s attorneys’ fees
(one-third (33 1/3%) of the total settlement amount) and costs (approximately $8,600), as well as
the Class Representative Award ($5,000) and the Contingency Fund Amount ($8,500), each
class member’s pro rata share of the Settlement Amount was based on individual estimates of
lost overtime and minimum wages using the following criteria:
Overtime Settlement Allocation. Each Plaintiff and Rule 23 Class Member’s
overtime settlement allocation was calculated using the number of eligible
weeks;1 earnings during eligible weeks; and an average estimate of forty-five (45)
hours worked per week (which takes into consideration vacation, holiday and
other time off from work).
Minimum Wage Settlement Allocation. Each Plaintiff and Rule 23 Class
Member’s minimum wage settlement allocation was calculated by comparing his
or her earnings during eligible weeks with the appropriate minimum wage for the
same time period. When earnings did not exceed the minimum wage, the Plaintiff
or Rule 23 Class Member was awarded the difference.
1

For Plaintiffs, the eligible weeks are the number of weeks he or she was employed by Defendant as an RLO
between the date three years prior to the date they joined the case by filing a consent form with the Court and July
18, 2010. For Rule 23 Class Members, the eligible weeks are the number of weeks he or she was employed by
Defendant as an RLO between January 28, 2009 and July 18, 2010.
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Plaintiffs’ Liquidated Damages Settlement Allocation. Each Plaintiff was
allocated full (100%) liquidated damages of their total overtime and minimum
wages settlement allocation.
Rule 23 Class Members’ Liquidated Damages Settlement Allocation. Each
Rule 23 Class Member was allocated twenty-five percent (25%) liquidated
damages of their total overtime and minimum wages settlement allocation.
The pro rata allocations to the Plaintiffs and Rule 23 Class Members are set forth in
Exhibit 2 and 3, respectively.2
Based on the claims made, the remedies available and the history of negotiations, the
parties agree that fifty percent (50%) of all payments, with the exception of the Class
Representative Award, constitute wages, will be subject to W-2 reporting, and normal payroll
taxes and withholdings will be deducted pursuant to state and federal law. Defendant will be
responsible for the employer portion of all such payroll taxes and withholdings. The parties
further agree that the remaining fifty percent (50%), as well as any Class Representative Award,
constitute payment for liquidated damages, prejudgment interest, penalties and/or consideration
for each class member’s release and will be reported on IRS Form 1099.
E. Attorneys’ Fees and Litigation Costs
Consistent with the fee agreement entered into between the Named Plaintiff and
Plaintiffs’ Counsel, Plaintiffs’ Counsel will apply for attorneys’ fees in the amount of one-third
(33 1/3%) of the total settlement fund and reimbursement of their actual out-of-pocket litigation
costs from the settlement fund. Pursuant to Fed. R. Civ. P. 23(h) and 54(d)(2), Plaintiffs’
Counsel will file a motion for approval of their attorneys’ fees and costs concurrently with the
motion for final settlement approval.

2

The names of the Plaintiffs and Rule 23 Class Members were redacted to protect their privacy.
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F. Class Representative Award
As part of the Settlement, the parties agreed to a $5,000 Class Representative Award,
otherwise known as a “service payment” or “incentive award” to the Named Plaintiff and
proposed Class Representative. This amount is in addition to any payment that she receives as a
pro rata settlement share as set forth above. In light of her efforts resulting in a settlement on
behalf of the Plaintiffs and Rule 23 Class Members, this Service Payment is reasonable.
“Because a named plaintiff is an essential ingredient of any class action, an incentive
award is appropriate if it is necessary to induce an individual to participate in the suit.” Cook v.
Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998) (citing In re Cont’l Ill. Sec. Litig., 962 F.2d 566,
571 (7th Cir. 1992)). “In deciding whether such an award is warranted, relevant factors
include the actions the plaintiff has taken to protect the interests of the class, the degree to
which the class has benefited from those actions, and the amount of time and effort the plaintiff
expended in pursuing the litigation.”

Id. (citing Spicer v. Chicago Bd. Options

Exchange, Inc., 844 F. Supp. 1226, 1267 (N.D. Ill. 1993)). Courts in this Circuit have
approved incentive awards as high as $20,000 per Named Plaintiff. See Berger v. Xerox Corp.
Retirement Income Guarantee Plan, 2004 WL 287902, at *3 (S.D. Ill. Jan. 22, 2004). Plaintiffs’
request of $5,000 for the Named Plaintiff and proposed Class Representative is well within the
range of awards commonly approved. See Wittemann v. Wisconsin Bell, Inc., No. 09c-v-440slc (W.D. Wisc. March 14, 2011) (unpublished) (Ex. 4) (approving incentive awards of $10,000
to each of four named plaintiffs); Wilcox v. Alternative Entm’t, Inc., No. 3:09-CV-659 (W.D.
Wisc. March 8, 2011) (unpublished) (Ex. 5) (awarding total “enhancement payment” of
$25,000 to three named plaintiffs); Retsky Family Ltd. P’ship v. Price Waterhouse LLP, 2001
WL 1568856, at *4 (N.D. Ill. Dec. 10, 2001) (approving incentive award of $7,500); Gaskill v.
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Gordon, 1995 WL 746091, at *4 (N.D. Ill. Dec. 14, 1995) (awarding named plaintiffs $6,000
each in incentive awards).
In this case, the Named Plaintiff and proposed Class Representative took the bold step of
initiating this action when others did not. (Selander Decl. ¶ 9.) The significance of this cannot
be understated.

In this economy, employees, whether current or former, are increasingly

concerned that the institution of litigation will negatively impact their ability to find employment
in the future. (Id.) This is particularly true in light of the public nature of federal litigation,
where any current or potential employer can search the internet to find information about
potential employees, including whether they have been party to a lawsuit. (Id.) Aware of these
risks but in spite of them, the Named Plaintiff went forward with this litigation as the sole
employee named in the Complaint. (Id.) Indeed, just a few days after the Complaint was filed,
the Wisconsin State Journal published an article about the lawsuit referencing Ms. Andler. (Id.)
After filing the Complaint, and through the date of settlement, she provided valuable assistance
to Plaintiffs’ Counsel when requested, including the production of documents, information,
and declarations when asked. (Id.) At all times she was readily available to aid Plaintiffs’
Counsel in prosecuting this case. (Id.) As a result of her actions, the opt-in Plaintiffs and
Rule 23 Class Members will receive a substantial benefit. Indeed, without her efforts, this
case would not have been brought and this settlement would not have been achieved. (Id.)
As a result of these efforts, the proposed award is well justified.
G. Settlement Administration
The parties have agreed to self-administer the settlement which will result in significant
cost savings and thus directly benefit the Plaintiffs and Rule 23 Class Members. Plaintiffs’
Counsel, with input from Defendant, will be responsible for: (1) formatting, printing, and
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mailing the Notice of Settlement, Consent to Join Settlement and Release of Claims Forms, and
Opt-Out Form (for Rule 23 Class Members); (2) processing returned Consent to Join Settlement
and Release of Claims Forms and Opt-Out Forms (if any); (3) mailing Settlement Payments to
participating Plaintiffs and Class Members; and (4) answering questions about the Settlement
from Plaintiffs and Class Members. Plaintiffs’ Counsel has extensive experience in the selfadministration of Rule 23 and FLSA wage-and-hour settlements.

(Selander Decl. ¶ 10.)

Plaintiffs’ Counsel will take all necessary steps to ensure that the Notice of Settlement and
settlement checks are sent to the correct addresses. (Id.) Specifically, Plaintiffs’ Counsel will
run all addresses through the United States Postal Service’s National Change of Address
Database.

(Id.)

Plaintiffs’ Counsel will also perform address searches for any Notice of

Settlement packages or settlement checks that are returned as “undeliverable” and will promptly
re-mail the same. (Id.) Plaintiffs’ Counsel will bear all costs related to these activities.
Defendant will be responsible for: (1) issuing Settlement Payments to participating
Plaintiffs and Class Members; (2) calculating and remitting all required payroll taxes to the IRS
and state government entities; (3) delivering Settlement Payments to Plaintiffs’ Counsel for
mailing; and (4) calculating, issuing and mailing IRS Form W-2s and IRS Form 1099s to the
participating Plaintiffs and Class Members.

All costs related to settlement administration

(copies, paper, etc.) will be borne by either Plaintiffs’ Counsel or Defendant and will not impact
the allocation of the settlement amount.

Finally, the parties have agreed to cooperate in

performing these tasks.
IV.

THE CLASS ACTION SETTLEMENT PROCEDURE
Federal Rule of Civil Procedure 23 establishes a defined procedure and specific criteria

for settlement approval in class action settlements. Rule 23(e) describes three steps in the
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settlement approval process:
(1)

Preliminary approval of the proposed settlement after submission to the
Court of a written motion for preliminary approval and certification of
settlement classes;

(2)

Dissemination of mailed and/or published notice of the settlement to all
affected class members; and

(3)

A final settlement approval hearing at which class members may be heard
regarding the settlement, and at which argument concerning the fairness,
adequacy, and reasonableness of the settlement may be presented.

See Fed. R. Civ. P. 23(e); see also Manual for Complex Litigation, § 21.632 (4th ed.). This
procedure, used by courts in this Circuit and endorsed by the leading class action treatises,
safeguards class members’ due process rights and enables the Court to fulfill its role as the
guardian of class interests. See Herbert B. Newberg & Alba Conte, Newberg on Class Actions
(“Newberg”), §§ 11.22, et seq. (4th ed. 2002). With this motion, the parties request that the
Court take the first step in the settlement approval process by granting preliminary approval of
the proposed settlement, certifying the settlement class, and approving the proposed notice.
Upon the Court’s order granting this motion, the parties will follow the following
schedule to complete the remaining steps of the settlement process:
(1)

Plaintiffs’ Counsel will mail the Notice of Settlement to the eligible
employees within five (5) days of the Court’s order granting preliminary
settlement approval.

(2)

Plaintiffs and Class Members will have thirty (30) days to review the
terms of the settlement and return the required documents.

(3)

Plaintiffs will file a Motion for Final Settlement Approval and Petition for
Attorneys’ Fees and Costs within seven (7) days of the close of the thirty
(30) day notice period.

(4)

The Court will hold a fairness hearing seven (7) days after receipt of the
parties’ Motion for Final Settlement Approval and Plaintiffs’ Petition for
Attorneys’ Fees and Costs.
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(5)

No later than fourteen (14) days after entry of the Court’s Order granting
final approval of the settlement and granting final approval of the
stipulation, Defendant will deliver all Settlement Checks to Plaintiffs’
Counsel. Plaintiffs’ Counsel will then promptly mail the settlement funds
to the participating Plaintiffs and Class Members. In addition, Defendant
will send Plaintiffs’ Counsel’s approved attorneys’ fees and costs to
Plaintiffs’ Counsel.

(6)

Participating Plaintiffs and Class Members will have ninety (90) days to
cash or deposit their Settlement Payment. Following that date, any
unclaimed funds and any funds remaining in the contingency fund will be
donated to a cy pres fund agreed upon by the Parties and approved by the
Court as part of the final approval motion.

(See also ECF No. 48.) Although this is an aggressive schedule, it benefits Plaintiffs and the
Class Members because issuing payments in December 2011, rather than January 2012 (or later),
will allow the Settlement Payment to be included in 2011 taxes and thus result in significant
administration cost savings.
V.

PRELIMINARY SETTLEMENT APPROVAL IS APPROPRIATE
The Seventh Circuit has recognized the “overriding public interest in favor of settlement

of class action suits.” Donovan v. Estate of Fitzsimmons, 778 F.2d 298, 307 (7th Cir. 1985)
(internal quotations omitted). Class actions and other complex matters are unique in that the
inherent costs, delays, and risks of continued litigation might otherwise overwhelm any potential
benefit the class could hope to obtain. See Class Plaintiffs v. City of Seattle, 955 F.2d 1268,
1276 (9th Cir. 1992) (noting that “strong judicial policy . . . favors settlements, particularly
where complex class action litigation is concerned”); see also Newberg § 11:41 (gathering
cases).
The traditional means for handling claims like those at issue here—individual litigation—
would unduly tax the court system, require a massive expenditure of public and private
resources, and, given the relatively small value of the individual claims, would be impracticable.
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The Settlement, therefore, is the best vehicle for these employees to receive the relief to which
they are entitled in a prompt and efficient manner.
A. Courts Review Class Action Settlements Using a Two Step Process.
District Courts in the Seventh Circuit review class action settlement proposals using a
two-step process. Armstrong v. Bd. of Sch. Dirs. of City of Milwaukee, 616 F.2d 305, 314 (7th
Cir. 1980), overruled on other grounds by Felzen v. Andreas, 134 F.3d 873 (7th Cir. 1998). The
first step is preliminary approval and occurs before notice is mailed. Id. The Court’s role at the
preliminary approval step is to “determine whether the proposed settlement ‘is within the range
of possible approval.’” Id. In other words, the “purpose . . . is to ascertain whether there is any
reason to notify the class members of the proposed settlement and to proceed with a fairness
hearing.” Id. In the event the Court finds that the settlement falls “within the range of possible
approval” notice is issued and a fairness hearing is scheduled. Id.
B. The Settlement is Within the Range of Possible Approval.
Settlement of class action litigation is favored by the federal courts. Isby v. Bayh, 75
F.3d 1191, 1196 (7th Cir. 1996). Although the Court should determine whether the Settlement is
“within the range of possible approval,” the proceedings to approve a settlement should not be
transformed into an abbreviated trial on the merits. See, e.g., Mars Steel Corp. v. Cont. Ill. Nat’l
Bank & Trust Co., 834 F.2d 677, 684 (7th Cir. 1987).

As the Seventh Circuit wrote in

Armstrong:
Because settlement of a class action, like any litigation, is basically a bargained
for exchange between litigants, the judiciary’s role is properly limited to the
minimum necessary to protect the interest of the class and the public. Judges
should not substitute their own judgment as to optimal settlement terms for the
judgment of the litigants and their counsel.
616 F.2d at 315. In addition, a strong presumption of fairness exists when the settlement is the

13

Case: 3:11-cv-00079-wmc Document #: 52 Filed: 09/15/11 Page 14 of 29

result of extensive arm’s-length negotiations. Great Neck Capital Appreciation Inv. P’Ship, L.P.
v. Pricewaterhouse Coopers, 212 F.R.D. 400, 410 (E.D. Wis. 2002).
1.

The Settlement was reached after serious, informed, and arm’s-length
negotiations.

Arm’s-length negotiations conducted by competent counsel constitute prima facie
evidence of fair settlements. Mangone v. First USA Bank, 206 F.R.D. 222, 226 (S.D. Ill. 2001);
see also In re Mexico Money Transfer Litig., 164 F. Supp. 2d 1002, 1019-20 (N.D. Ill. 2000)
(giving “significant weight on the unanimously strong endorsement of these settlements” by
“well-respected attorneys”); Alliance to End Repression v. City of Chicago, 561 F. Supp. 537,
548 (N.D. Ill. 1982) (“Judges should not substitute their own judgment as to optimal settlement
terms for the judgment of the litigants and their counsel”); Susquehanna Corp. v. Korholz, 84
F.R.D. 316, 320 (N.D. Ill. 1979) (a settlement proposal arrived at after arms-length negotiations
by fully informed, experienced and competent counsel may be properly presumed to be fair and
adequate); Berenson v. Faneuil Hall Marketplace, 671 F. Supp. 819, 822 (D. Mass. 1987)
(“where . . . a proposed class settlement has been reached after meaningful discovery, after
arm’s-length negotiation by capable counsel, it is presumptively fair.”). Here, the Settlement
was the result of intensive, arm’s-length negotiations between experienced attorneys who have
extensive class action wage-and-hour litigation experience and who have knowledge of the legal
and factual issues of this case in particular. The parties’ respective counsel is experienced in the
litigation, certification, trial, and settlement of wage-and-hour cases, including nationwide class
actions similar to this case. Settlement negotiations in this case took place before experienced
class action wage-and-hour litigator and mediator Robert Reinhart at a day-long mediation
session held on August 23, 2011, which culminated in this Settlement. Both parties’ counsel
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supports the Settlement as fair and reasonable, and all certify that it was reached at arm’s length,
and is fair and reasonable.
2.

The Settlement provides substantial relief to Plaintiffs and the Class
Members.

The total settlement amount ($1,275,000.00) is on its face substantial. From this amount,
all FLSA Plaintiffs and Rule 23 Class Members who choose to participate will receive a pro rata
payment based on individualized damage calculations which assume five hours of overtime
worked each week, liquidated damages, and full minimum wage damages. The specific amounts
are listed in Exhibits 2 and 3.
The parties agree that the Settlement represents a good value given the risks of continued
litigation, even though Plaintiffs’ recovery could be greater if Plaintiffs succeeded at trial and
survived an appeal. If the litigation were to continue, Plaintiffs would face a number of high
stakes risks before trial that could have limited, or even eliminated their claims, including
possible decertification of the FLSA collective, denial of Rule 23 class certification, and
dispositive motions on liability, liquidated damages, willfulness and the fluctuating workweek.
Despite these real and significant risks, participating Plaintiffs and Rule 23 Class Members will
receive five hours of overtime pay for each eligible week, liquidated damages, and full minimum
wages. Moreover, because the settlement is non-reversionary, those Plaintiffs and Rule 23 Class
Members who choose to participate will likely recover even more after the notice period is
complete because funds initially allocated to unresponsive Plaintiffs and Rule 23 Class Members
will be reallocated. Weighing the risks against the benefits of a Settlement (which provides
substantial and immediate monetary compensation to the FLSA Plaintiffs and Rule 23 Class
Members for their unpaid overtime and minimum wages) the settlement amount is reasonable.
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3.

The Settlement treats all Plaintiffs and Class Members fairly.

All allocations were derived from damages which were calculated with the same formula,
using each eligible employee’s earnings, weeks worked, and an equal number of hours worked as
the variable factors.
4.

Attorneys’ fees and costs

Consistent with Plaintiffs’ Counsel’s fee agreement with Plaintiffs, Plaintiffs’ Counsel
will request that the Court award a sum of not more than one-third (33 1/3%) of the Settlement
Fund in attorneys’ fees and an additional amount in costs. Defendant agrees not to oppose
Plaintiffs’ Counsel’s application to the Court for the payment of attorneys’ fees and costs.
VI.

CERTIFICATION OF THE RULE 23 SETTLEMENT CLASS IS APPROPRIATE
Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, the parties seek to certify

a settlement class of all RLOs employed by Defendant in the State of Wisconsin between
January 28, 2009 and July 18, 2010 who are not Plaintiffs. The members of the settlement class
are readily and individually identifiable from Defendant’s business records. The Court should
find that the proposed settlement class satisfies the numerosity, typicality, and adequacy of
representation requirements of Rule 23(a), as well as at least one of the subsections of Rule
23(b), and issue an order: (1) provisionally certifying the settlement class; (2) appointing
Plaintiffs’ Counsel as Class Counsel; (3) appointing the Named Plaintiff as Class Representative;
and (4) approving the form and manner of notice.
As discussed in more detail below, all of the certification requirements for settlement
purposes are met for the proposed settlement class, and Defendant consents to certification for
settlement purposes only. See Newberg § 11.27 (When the court has not yet entered a formal
order determining that the action may be maintained as a class action, the parties may stipulate
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that it be maintained as a class action for the purpose of settlement only); Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 620 (1997). Certification of the settlement class and appointment of
Plaintiffs’ Counsel as Class Counsel also serves the practical purpose of avoiding the time and
cost associated with litigating class status. See In re Gen. Motors Corp. Pick-up Truck Fuel
Tank Prod. Liab. Litig., 55 F.3d 768, 784 (3d Cir. 1995).
A class action may be maintained under Rule 23 if all the Rule 23(a) requirements and at
least one of the Rule 23(b) requirements are satisfied. The Rule 23(a) requirements are:
(1) Numerosity: the class is so numerous that joinder of all members is
impracticable;
(2) Commonality: there are questions of law or fact common to the class;
(3) Typicality: the claims or defenses of the representative parties are typical of
the claims or defenses of the class; and
(4) Adequacy: the representative parties will fairly and adequately protect the
interests of the class.
Fed. R. Civ. P. 23(a). In order to satisfy Rule 23(b)(3), the Court must find that “questions of
law or fact common to the members of the class predominate over any questions affecting only
individual members” (the “Predominance” requirement), and “that a class action is superior to
other available methods for the fair and efficient adjudication of the controversy” (the
“Superiority” requirement). Fed. R. Civ. P. 23(b)(3).
A. Numerosity
The numerosity requirement is satisfied when the class “is so numerous that joinder of all
members is impracticable.” Fed. R. Civ. P. 23(a)(1). To establish numerosity, the party seeking
class certification must make a “good faith non-speculative estimate of the size of the proposed
class.” Anderson v. Capital One Bank, 224 F.R.D. 444, 450 (W.D. Wis. 2004) (citing Arenson
v. Whiteall Convalescent & Nursing Home, Inc., 164 F.R.D. 659, 662-63 (N.D. Ill. 1996)).
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Satisfying the numerosity factor is generally “not difficult to ascertain if a class approach would
be useful to avoid the practical problems of trying to join many named plaintiffs or otherwise
clog the docket with numerous individual suits.” Eggleston v. Chicago Journeymen Plumbers’
Local Union No. 130, U.A., 657 F.2d 890, 895 (7th Cir. 1981). Here, the proposed class easily
satisfies the numerosity requirement. Defendant reviewed its business records and determined
that there are 72 class members. Courts in the Seventh Circuit have repeatedly found that
smaller classes satisfy the numerosity requirement. See In re AT&T Mobility Wireless Data
Srvcs. Sales Litig., 270 F.R.D. 330, 341 (N.D. Ill. 2010) (gathering cases in which numerosity
was satisfied with 18 to 150 class members). With respect to the practicality of joinder, it would
not only be extremely expensive and time-consuming to litigate the claims of the class members
individually, but it would also “clog the docket” of the Eastern and Western Districts of
Wisconsin because all of the class members live and/or work in one of the districts.
B. Commonality
Rule 23(a) requires a showing that “there are questions of law or fact common to the
class.” Fed. R. Civ. P. 23(a)(2). In the Seventh Circuit “[a] common nucleus of operative fact is
usually enough to satisfy the commonality requirement of Rule 23(a)(2). Keele v. Wexler, 149
F.3d 589, 594 (7th Cir. 1998) (quoting Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir.
1992)). A single common issue may be sufficient to satisfy the commonality requirement.
Blihovde v. St. Croix County, Wis., 219 F.R.D. 607, 616 (W.D. Wis. 2003). A common nucleus
of operative fact is present when a defendant engages in “standardized conduct toward the
members of the proposed class.” Id. Class certification cannot be defeated merely because there
are some factual variations among the members’ grievances. Allen v. City of Chicago, 828 F.
Supp. 543, 551 (N.D. Ill. 1993).
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For settlement purposes only, the parties agree that (1) all RLOs were classified as
exempt from the overtime and minimum wage pay requirements of federal and state law; (2) all
RLOs were reclassified to non-exempt and minimum wage and overtime wage eligible under
federal and state law on July 18, 2010; and (3) all RLOs performed similar job duties.
Courts routinely certify misclassification cases like this one, concluding that the central
question—whether employees were wrongfully classified as exempt from overtime pay—is
common to the class. See, e.g., Perkins v. S. New Engl. Tel. Co., 669 F. Supp. 2d 212, 224 (D.
Conn. 2009); Carter v. Anderson Merchandisers, LP, 2008 WL 4948489, **6-7 (C.D. Cal. Nov.
18, 2008); Damassia v. Duane Reade, Inc., 250 F.R.D. 152, 156 (S.D.N.Y. 2008); Alba v. Papa
John’s USA, Inc., 2007 WL 953849, at *6 (C.D. Cal. Feb. 7, 2007); Krzesniak v. Cendant Corp.,
2007 WL 1795703, at *7 (N.D. Cal. June 20, 2007); Lee v. ABC Carpet & Home, 236 F.R.D.
193, 203-04 (S.D.N.Y. 2006); Wang v. Chinese Daily News, Inc., 231 F.R.D. 602, 607-08 (C.D.
Cal. 2005); Scott v. Aetna Servs., Inc., 210 F.R.D. 261, 267 (D. Conn. 2002). Accordingly,
common questions of law and fact exist and certification is warranted.
C. Typicality
Rule 23(a)(3) requires that “the claims . . . of the representative parties are typical of the
claims . . . of the class.” Fed. R. Civ. P. 23(a)(3). “The commonality and typicality requirements
of Rule 23(a) tend to merge [because] [b]oth serve as guideposts for determining whether under
the particular circumstances maintenance of a class action is economical and whether the named
plaintiff’s claim and the class claims are so interrelated that the interests of the class members
will be fairly and adequately protected in their absence.” Gen. Tel. Co. v. Falcon, 457 U.S. 147,
157 n.13 (1982). The purpose of both requirements is to “ensure that only those plaintiffs or
defendants who can advance the same factual and legal arguments may be grouped together as a
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class.” Mace v. Van Ru Credit Corp., 109 F.3d 338, 341 (7th Cir. 1997). A “plaintiff's claim is
typical [of the class] if it arises from the same event or practice or course of conduct that gives
rise to the claims of other class members and his or her claims are based on the same legal
theory.” Keele, 149 F.3d at 595 (quoting De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d
225, 232 (7th Cir. 1983)). “Typical does not mean identical, and the typicality requirement is
liberally construed.” Gaspar v. Linvatec Corp., 167 F.R.D. 51, 57 (N.D. Ill. 1996) (citing
Scholes v. Stone, McGuire & Benjamin, 143 F.R.D. 181, 185 (N.D. Ill. 1992)).
The Named Plaintiff and the class of RLOs satisfy the typicality requirement. They were
all classified as exempt prior to July 18, 2010. On that day, Defendant reclassified all RLOs to
non-exempt. They all had the same job title and performed similar job duties. These facts are
more than enough to satisfy the typicality burden. See, e.g., Damassia, 250 F.R.D. at 156
(typicality met because “all class members’ claims, including those of named plaintiffs, are
based on the same course of events and legal theory,” and minor differences in job duties did not
defeat class certification); Nerland v. Caribou Coffee Co., Inc., 564 F. Supp. 2d 1010, 1024 (D.
Minn. 2007) (finding typicality because each of the class members worked in the same position
as the named plaintiff and all challenged their employer’s classification decision); Lee, 236
F.R.D. at 203-04 (“Plaintiff and the prospective class were subject to the same general
employment scheme. Even if the class members’ facts are somewhat different than Plaintiff’s,
the claims are similar enough to meet the typicality element.”); see also Alba, 2007 WL 953849,
at *6; Krzesniak, 2007 WL 1795703, at *7; Wang, 231 F.R.D. at 608; Scott, 210 F.R.D. at 267.
D. Adequacy
Rule 23(a)(4) requires Plaintiffs to fairly and adequately represent the interests of the
proposed class. Fed. R. Civ. P. 23(a)(4). The adequacy determination has two elements: (1)
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Plaintiffs’ Counsel must be qualified, experienced, and able to conduct the litigation; and (2) the
class representative’s interests must not be antagonistic to the class members’ interests. Sec’y of
Labor v. Fitzsimmons, 805 F.2d 682, 697 (7th Cir. 1982). The parties have stipulated to the
adequacy of both Plaintiffs’ Counsel and the Named Plaintiff.
1.

Plaintiffs’ Counsel is qualified to represent the class.

In considering whether class counsel is adequate, a court must consider:
(i)

the work counsel has done in identifying or investigating potential claims
in the action;

(ii)

counsel’s experience in handling class actions, other complex litigation,
and the types of claims asserted in the action;

(iii)

counsel’s knowledge of the applicable law; and

(iv)

the resources that counsel will commit to representing the class.

Fed. R. Civ. P. 23(g)(1)(A). Plaintiffs’ Counsel is well-qualified to represent the proposed
classes. Nichols Kaster, PLLP has been class or collective counsel in dozens of class and
collective actions around the country. Wittemann v. Wisconsin Bell, Inc., No. 09-cv-440-slc
(W.D. Wisc. Jan. 14, 2011) (unpublished) (Ex. 6); Smallwood v. Illinois Bell Tel. Co., Case No.
1:09-cv-4072 (N.D. Ill. Nov. 22, 2010) (unpublished) (Ex. 7); Harlow v. Sprint Nextel Corp.,
254 F.R.D. 418, 425 (D. Kan. 2008) (“After reviewing the record, the court is satisfied that ...
Nichols Kaster, PLLP ...satisfy[ies] these criteria and will adequately represent the interests of
the class as counsel”); Sibley v. Sprint Nextel Corp., 254 F.RD. 662, 677 (D. Kan. 2008) (same);
Carter v. Anderson Merchandisers, LP, 2008 WL 4948489 at *8 (C.D. Cal. Nov. 18, 2008)
(“Plaintiff has demonstrated sufficiently that his counsel [Nichols Kaster] will represent the
proposed classes adequately. Counsel has identified and investigated the claims in this action,
has extensive experience handling class actions similar to this one, has demonstrated knowledge
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of the applicable law, and has adequate resources to represent the proposed classes.”); Cervantez
v. Celestica Corp., 253 F.RD. 562, 574 (C.D. Cal. 2008) (Nichols Kaster “has identified and
investigated the claims in this action, has extensive experience handling class actions similar to
this one, has demonstrated knowledge of the applicable law, and has adequate resources to
represent the proposed classes.”); Kasten v. Saint-Gobain Performance Plastics Corp., 556 F.
Supp. 2d 941, 960 (W.D. Wis. 2008) (“Under [the Rule 23(g)] factors, plaintiffs’ lawyers
[Nichols Kaster] are clearly adequate.”); Alberts v. Nash Finch Co., 245 F.R.D. 399, 411 (D.
Minn. 2007) (“The Court has examined [Nichols Kaster’s] background and qualifications and is
fully satisfied that [they] will prosecute this action competently and vigorously.”); Stewart v.
CenterPoint Energy Resources Corp., 2006 WL 839509, at *1 (D. Minn. March 28, 2006)
(“Plaintiffs’ Lead Counsel [Nichols Kaster] are qualified to represent the Class”).
Plaintiffs’ Counsel has actively and vigorously pursued the claims of the Plaintiffs in this
case since its inception in January 2011. Namely, Counsel identified potential claims, initiated
this action to assert class members’ rights with regard to those claims, negotiated a stipulation for
conditional certification and judicial notice with Defendant, proceeded with discovery, and
reviewing thousands of pages of documents and data. (Selander Decl. ¶¶ 5-8.) In addition,
Plaintiffs’ Counsel negotiated the substantial Settlement at issue in this Motion. (Id.) The Court
should, therefore, appoint Nichols Kaster as Class Counsel pursuant to Fed. R. Civ. P. Rule
23(g).
2.

The Named Plaintiff’s and class members’ interests are aligned.

In order to satisfy the adequacy requirement, “[a] class representative must be part of the
class and possess the same interest and suffer the same injury as the class members.” Amchem
Prods., Inc., 521 U.S. at 625-26 (citations and internal quotations omitted). In addition, “[a]
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class is not fairly and adequately represented if class members have antagonistic or conflicting
claims.” Rosario, 963 F.2d at 1018. In this case, the Named Plaintiff, Opt-In Plaintiffs, and
Class Members all allege the same injury: that Defendant misclassified them as exempt
employees during the same period of time and based on the same grounds, and as a result were
denied overtime pay and minimum wages. Because the Named Plaintiff has the same injury and
seeks the same redress as the class members, there are no antagonistic interests.
E. Certification is Proper Under Rule 23(b)(3).
Rule 23(b)(3) permits class certification if (1) “the questions of law or fact common to
class members predominate over any questions affecting only individual members;” and (2) “a
class action is superior to other available methods for fairly and efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3). The objective behind the two requirements of Rule
23(b)(3) is to promote economy and efficiency. Walker v. Bankers Life Ins. & Cas. Co., 2007
WL 2903180, at *7 (N.D. Ill. Oct. 1, 2007) (citing Fed. R. Civ. P. 23(b)(3) Advisory Committee
notes). When common issues predominate, class actions achieve these objectives by minimizing
costs and avoiding the confusion that would result from inconsistent outcomes. Id. That
Plaintiffs easily meet the Rule 23(a) requirements is a strong indication that Rule 23(b)(3) is also
satisfied.
Certification under Rule 23(b)(3) will allow the class members to opt-out of the
settlement and preserve their right to seek damages independently. See Brown v. Title Ticor Ins.
Co., 982 F.2d 386, 392 (9th Cir. 1992). This approach protects the due process rights of the
putative class members and is consistent with the Supreme Court’s decision in Ortiz v.
Fibreboard Corp., which explains that due process requires an opportunity to opt-out of
significant monetary relief. 527 U.S. 815, 846-48 (1999).
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1.

Common factual and legal questions predominate.

The predominance requirement is satisfied when the named plaintiffs can offer proof on a
class-wide basis through their individualized claims. Rodriguez v. Ford Motor Credit Co., 2002
WL 655679, at *5 (N.D. Ill. Apr. 19, 2002). “The basic question is whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.” Blihovde, 219 F.R.D. at 620
(quoting AmChem Prods., 521 U.S. at 623 (internal quotations omitted)). Where, as here, “the
class is challenging a uniform policy, the validity of that policy predominates over individual
issues and class certification is appropriate.” Id. (citing Falcon, 457 U.S. at 147 n. 20). The
predominance inquiry “should particularly focus on the liability issue . . . and if the liability issue
is common to the class, common questions predominate over individual ones.” Bolanos v.
Norwegian Cruise Lines Ltd., 212 F.R.D. 144, 148 (S.D.N.Y. 2002) (internal quotation omitted).
Satisfaction of Rule 23(a) “goes a long way toward satisfying the Rule 23(b)(3) requirement of
commonality.” Rossini v. Ogilvy & Mather, Inc., 798 F.2d 590, 598 (2d Cir. 1986).
In misclassification cases like this one, courts regularly find that whether an employer
misclassified a group of employees and improperly deprived them of overtime and minimum
wages sufficiently predominates over any individualized inquiry. See Perkins, 669 F. Supp. 2d
at 224 (holding that the issue of whether managers were misclassified as exempt employees
predominated over any individual issues); Damassia, 250 F.R.D. at 160 (finding predominance
despite some variances in job duties where “there is no evidence that they are of such a
magnitude as to cause individual issues to predominate”); Walker, 2007 WL 2903180, at *9
(finding that whether defendant misclassified a group of employees as independent contractors
predominated over any individual questions); Iglesias-Mendoza v. La Belle Farm, Inc., 239
F.R.D. 363, 373 (S.D.N.Y. 2007) (concluding that the question of whether the class members are
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supposed to be paid overtime for hours worked over forty was “about the most perfect question[]
for class treatment”); Wang, 231 F.R.D. at 613 (rejecting argument that the court must “engage
in an individualized inquiry into each [employee’s] duties” to make an exemption
determination); Scott, 210 F.R.D. at 267-68 (holding that whether defendant improperly
classified employees was “the common liability issue that predominates over all other factual
and legal issues”). This case is no different. All members of the class are unified by common
factual allegations – that they were allegedly misclassified by Defendant through July 18, 2010
and worked hours for which they were not paid minimum and overtime wages. They are also
unified by a common alleged legal theory: that Defendant’s pre-July 18, 2010 policy allegedly
violated federal and state wage and hour laws.
The only individual question is the amount of damages to be awarded to each class
member. Individualized inquiries into damages, however, do not defeat class certification.
Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (7th Cir. 2004). Rather, “Rule 23 allows
district courts to devise imaginative solutions to problems created by the presence in a class
action litigation of individual damages issues” including bifurcating the liability and damages
trials or appointing a magistrate judge or special master to determine individual damages. Id.
The mere presence of individualized damages does not preclude class certification.
In sum, common factual and legal questions unify all class members and predominate
over any issues that affect them individually because all class members have the same legal
claim: they performed the same type of work on behalf of their employer and did not receive
proper wages in exchange for those services.

25

Case: 3:11-cv-00079-wmc Document #: 52 Filed: 09/15/11 Page 26 of 29

2.

The “manageability” element is irrelevant in this context.

It is well-settled that in a settlement-only class certification a district court is not required
to inquire into whether a trial of the class claims would be difficult to manage. Amchem Prods.,
Inc., 521 U.S. at 620. In this case, the request for certification arises in the settlement context
and as a result there is no risk that the proposed settlement class would be unmanageable at trial.
3.

A class action is a superior mechanism.

Rule 23(b)(3) also requires a showing that a class action is superior to other methods of
adjudicating the claims. Fed. R. Civ. P. 23(b)(3). Superiority is established when a class action
would achieve “economies of time, effort, and expense,” and promote uniformity of decisions
without sacrificing procedural fairness. AmChem Prods., Inc., 521 U.S. at 615. In assessing the
superiority requirement, courts consider the following non-exclusive factors:
(1)

the class members’ interests in individually controlling the prosecution or
defense of separate actions;

(2)

the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(3)

the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and

(4)

the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3). In this case, the Rule 23 class members do not have an interest in
individually controlling the litigation. All of the class members received FLSA notice of the
case and 47 joined. The Court can therefore find that the Class Members who chose not to opt-in
to the FLSA collective action do not have an interest in individually controlling the litigation.
Furthermore, no Class Member has filed a separate individual action or a competing class action.
The FLSA Plaintiffs and putative class members have limited financial resources with
which to prosecute individual actions. Requiring class members to initiate separate, individual
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actions would waste valuable resources given the extensive litigation and discovery that has
already taken place in this case. Regarding the forum, the Western District of Wisconsin is
appropriate because all Rule 23 class members are or were employed by Defendant in the State
of Wisconsin, many live and work in the District, and Defendant regularly conducts business
there.
VII.

THE PROPOSED CLASS NOTICE IS APPROPRIATE
The content of the proposed Notice of Class Action Settlement, which is attached to

Exhibit 1 as Exhibit B, fully complies with due process and Rule 23.

Pursuant to Rule

23(c)(2)(B), the notice must provide:
the best notice practicable under the circumstances, including individual notice to
all members who can be identified through reasonable effort. The notice must
concisely and clearly state in plain, easily understood language: the nature of the
action; the definition of the class certified; the class claims, issues, or defenses;
that a class member may enter an appearance through counsel if the member so
desires; that the court will exclude from the class any member who requests
exclusion, stating when and how members may elect to be excluded; and the
binding effect of a class judgment on class members under Rule 23(c)(3).
Fed. R. Civ. P. 23(c)(2)(B). The Notice proposed here satisfies each of these requirements. It
describes the terms of the settlement, informs the class about the allocation of attorneys’ fees,
and provides specific information regarding the date, time, and place of the final approval
hearing. Accordingly, the detailed information in the proposed Notice is more than adequate to
put Class Members on notice of the proposed settlement and is well within the requirements of
Rule 23(c)(2)(B).
VIII. THE COURT SHOULD APPROVE THE FLSA SETTLEMENT
Because the Plaintiffs’ FLSA claims are distinct from the Rule 23 Class Members’
Wisconsin Minimum Wage and Overtime Law claims, Plaintiffs seek approval of the settlement
of the FLSA claims separately. The standard for approval of an FLSA settlement is lower than
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for a Rule 23 settlement because an FLSA settlement does not implicate the same due process
concerns as does a Rule 23 settlement. See McKenna v. Champion Int’l Corp., 747 F.2d 1211,
1213 (8th Cir. 1984) (explaining that FLSA collective actions do not implicate the same due
process concerns as Rule 23 actions because, under the FLSA, “parties may elect to opt in but a
failure to do so does not prevent them from bringing their own suits at a later date”). Courts
approve FLSA settlements when they are reached as a result of contested litigation to resolve
bona fide disputes. See Lynn’s Food Stores, Inc. v. United States, 679 F.2d 1350, 1353 n.8 (l1th
Cir. 1982). Typically, courts regard the adversarial nature of a litigated FLSA case to be an
adequate indicator of the fairness of the settlement. Id. at 1353-54. If the proposed settlement
reflects a reasonable compromise over contested issues, the court should approve the settlement.
Id. at 1354.
In this case, the settlement was the result of arm’s-length negotiation.

The parties

contested the scope of coverage under the FLSA and the amount of unpaid time worked.
Recognizing the uncertain legal and factual issues involved, the parties engaged in a mediation
session with an experienced mediator and ultimately reached the settlement pending before the
Court. During the litigation and at the mediation, Plaintiffs and Defendant were both represented
by counsel and the settlement was the result of good faith, arm’s-length negotiations.
Accordingly, the parties request that the Court approve the FLSA Settlement.
IX.

CONCLUSION
For all of the foregoing reasons, the parties respectfully request that the Court enter the

Order attached hereto (1) granting preliminary approval to the parties’ proposed settlement; (2)
provisionally certifying the proposed settlement class of RLOs pursuant to Rule 23(e) of the
Federal Rules of Civil Procedure in connection with the settlement process; (3) appointing
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Nichols Kaster, PLLP as Class Counsel and the Named Plaintiff as Class Representative; (4)
approving the proposed notice of settlement; (5) approving the proposed class action settlement
procedure; (6) approving the FLSA settlement; (7) setting a date for Plaintiffs to file a motion for
final settlement approval and to petition for an award of attorneys’ fees and costs; and (8)
scheduling the Final Fairness Hearing.

Respectfully submitted this 15th day of September, 2011.
/s/Timothy C. Selander
NICHOLS KASTER, PLLP
Michele R. Fisher, MN Bar No. 303069
Timothy C. Selander, MN Bar No. 0387016
4600 IDS Center, 80 South Eighth Street
Minneapolis, MN 55402
Telephone: (612) 256-3200
Fax: (612) 215-6870
Attorneys for Plaintiff, others similarly
situated, and the Proposed Rule 23 Class
/s/Sean M. Scullen
QUARLES & BRADY LLP
Sean M. Scullen WI Bar No. 1034221
Christopher L. Nickels WI Bar No. 1083481
411 East Wisconsin Avenue, Suite 2040
Milwaukee, Wisconsin 53202-4497
Telephone: (414) 277-5421
Fax: (414) 271-3552
Attorneys for Defendant Associated Banc-Corp
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

ROXANNE ANDLER, individually and on
behalf of others similarly situated and the
Proposed Wisconsin Rule 23 Class,
Plaintiff,
v.

Case No. 3:11-CV-79

ASSOCIATED BANC-CORP,
Defendant.

STIPULATION OF SETTLEMENT AND RELEASE OF CLAIMS

This Stipulation of Settlement and Release of Claims (“SETTLEMENT AGREEMENT”)
is entered into between Plaintiff, Roxanne Andler (“PLAINTIFF”), individually and on behalf of
the classes described below (hereinafter referred to collectively as the “SETTLEMENT
CLASSES”), by and through her attorneys Nichols Kaster, PLLP (“CLASS COUNSEL”), and
Defendant, Associated Banc-Corp (“DEFENDANT”), by and through its attorneys Quarles &
Brady LLP (the PLAINTIFF and the DEFENDANT are hereinafter collectively referred to as
“the PARTIES”).
I. RECITALS AND BACKGROUND
A.

On January 28, 2011, PLAINTIFF filed a collective and class action Complaint in

the U.S. District Court for the Western District of Wisconsin asserting violations of the Fair
Labor Standards Act, 29 U.S.C. § 201 et seq. (“FLSA”) and the Wisconsin wage payment and
overtime laws, Wis. Stat. §§ 103, 104, 109, et seq. and accompanying regulations.
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B.

DEFENDANT timely filed its Answer to PLAINTIFF’s Complaint disputing the

material allegations both as to fact and law and denying any liability to the PLAINTIFF or
members of the proposed SETTLEMENT CLASSES.
C.

PLAINTIFF asserts claims on behalf of herself and similarly situated current or

former Residential Loan Officers (“RLOs”) alleging that DEFENDANT violated the FLSA and
Wisconsin’s wage payment and overtime laws by treating class members as exempt from such
laws until July 18, 2010. PLAINTIFF’s claims include, but are not limited to, allegations that
she and members of the SETTLEMENT CLASSES have not been paid the appropriate minimum
wages and/or overtime wages.
D.

By Order entered May 24, 2011, the COURT conditionally certified an opt-in

collective class pursuant to Section 216(b) of the FLSA (the “FLSA CLASS”). A notice to
potential members of the FLSA CLASS was issued and the deadline for them to opt-in to the
class closed on July 25, 2011. Fifty (50) individuals including PLAINTIFF opted into and
became MEMBERS of the conditionally certified FLSA CLASS. Two (2) of these individuals,
James West and Debbie Ace, subsequently withdrew from the FLSA CLASS by filing
withdrawal forms with the Court. One (1) of the individuals, Sharon Luebke, is ineligible to
participate in the case because she last worked for DEFENDANT as an RLO more than three
years prior to the date she opted into the lawsuit. Accordingly, the FLSA CLASS is made up of
forty-seven (47) individuals.
E.

On August 23, 2011 the PARTIES engaged in mediation under the direction of

experienced wage and hour class action mediator Robert R. Reinhart, Esq. On that same date,
the PARTIES reached a settlement in principle regarding the disputes which are or could have
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been brought in this litigation. This SETTLEMENT AGREEMENT reflects the understanding
of the PARTIES reached at mediation.
F.

On August 30, 2011, the PARTIES filed a Notice of Settlement with the Court

and proposed a schedule for briefing and notice.
G.

On September 1, 2011, the Court adopted the PARTIES’ proposed schedule as

follows: Motion for class certification and preliminary settlement approval to be filed by
September 15, 2011; Class Counsel to mail notice of settlement within five days of the court’s
order granting the motion for class certification and preliminary settlement approval; class
members will have thirty days to respond to the notice of settlement; motion for final settlement
approval and attorneys’ fees and costs to be filed within seven days of the close of the thirty day
notice period; and fairness hearing to occur within seven days of the filing of the motion for final
settlement approval and attorneys’ fees and costs.
H.

For purposes of settlement only, the PARTIES seek the certification of an opt-out

settlement class pursuant to Rule 23 of the Federal Rules of Civil Procedure: This RULE 23
CLASS shall consist of all persons who worked as RLOs for DEFENDANT within the State of
Wisconsin at any time from January 28, 2009 to July 18, 2010 and who are not MEMBERS of
the FLSA CLASS. DEFENDANT is aware of 73 such individuals. (The FLSA CLASS and
RULE 23 CLASS are hereby collectively referred to as the SETTLEMENT CLASSES).
I.

CLASS COUNSEL has conducted a thorough investigation of the claims against

DEFENDANT sought to be certified under this SETTLEMENT AGREEMENT, including
interviewing witnesses and reviewing documents produced in discovery including, but not
limited to, payroll documentation, policies and documentation related to Defendant’s
compensation practices.

-3QB\14368108.4

Case: 3:11-cv-00079-wmc Document #: 52-1 Filed: 09/15/11 Page 5 of 34

J.

Based on each PARTY’S independent investigation and evaluation, the PARTIES

believe that settlement for the consideration of and on the terms set forth in this SETTLEMENT
AGREEMENT is fair, reasonable, and adequate, and is in the best interest of PLAINTIFF and
potential MEMBERS of the SETTLEMENT CLASSES in light of all known facts and
circumstances, including the risk of delay, allegations asserted by PLAINTIFF, defenses asserted
by DEFENDANT, and numerous potential appellate issues.
K.

DEFENDANT expressly denies any liability or wrongdoing of any kind

associated with the claims in this litigation and in PLAINTIFF’S Complaint. DEFENDANT
contends that it has complied with applicable federal and state law at all times. By entering into
the SETTLEMENT AGREEMENT, DEFENDANT does not admit any liability or wrongdoing
and expressly denies the same. It is expressly understood and agreed by the PARTIES that the
SETTLEMENT AGREEMENT is being entered into by DEFENDANT solely for the purpose of
avoiding the costs and disruption of ongoing litigation and to settle all outstanding claims.
Nothing in the SETTLEMENT AGREEMENT, the settlement proposals exchanged by the
PARTIES, or any motions filed or Orders entered pursuant to the SETTLEMENT
AGREEMENT, is to be construed or deemed as an admission by DEFENDANT of any liability,
culpability, negligence, or wrongdoing.
L.

The PARTIES shall ask the United States District Court for the Western District

of Wisconsin (the “COURT”) to approve the SETTLEMENT AGREEMENT with respect to all
actions and claims settled in this SETTLEMENT AGREEMENT.
M.

This SETTLEMENT AGREEMENT sets forth the entire agreement between the

PARTIES hereto and supersedes all prior agreements or understandings, written or oral, between
the PARTIES reached during the mediation that resulted in this SETTLEMENT AGREEMENT.

-4QB\14368108.4

Case: 3:11-cv-00079-wmc Document #: 52-1 Filed: 09/15/11 Page 6 of 34

II. CONDITIONS PRECEDENT TO EFFECTIVENESS OF SETTLEMENT
AGREEMENT
A.

This SETTLEMENT AGREEMENT will become final and effective only upon

the occurrence of all of the following events:
1.

The COURT enters an order granting preliminary approval of the

settlement including certification of the RULE 23 CLASS for the purposes of settlement;
2.

No greater than 5% of the SETTLEMENT CLASS members affirmatively

object to or opt-out of the settlement pursuant to Sections VII (non-responsive members of the
SETTLEMENT CLASS are not considered for the purpose of this paragraph);
3.
B.

The COURT enters an order granting final approval of the settlement.

Both the PLAINTIFF and DEFENDANT shall have the right to terminate this

SETTLEMENT AGREEMENT if any one or more of the conditions described in Section
II(A)(1) or (3) are not met. DEFENDANT shall have the right to terminate this SETTLEMENT
AGREEMENT if the condition described in Section II(A)(2) is not met. Any such termination
shall be effected by personally serving on the other PARTY a written Notice of Termination
identifying the condition that was not met, not later than ten (10) court days following the failure
of the condition. This SETTLEMENT AGREEMENT shall be deemed void ab initio upon
service of a valid Notice of Termination.
III. CLASS CERTIFICATION
A.

For settlement purposes only, the PARTIES stipulate to class certification of the

following RULE 23 CLASS: All persons who worked as Residential Loan Officers for
DEFENDANT within the State of Wisconsin at any time from January 28, 2009 to July 18, 2010
and who are not opt-in MEMBERS of the FLSA CLASS.
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B.

The PARTIES further stipulate that the PLAINTIFF shall be appointed as CLASS

REPRESENTATIVE and Nichols Kaster, PLLP shall be appointed CLASS COUNSEL for the
RULE 23 CLASS.
C.

The stipulation to certify the RULE 23 CLASS is completely contingent upon

final approval of this SETTLEMENT AGREEMENT by the COURT and is made for settlement
purposes only. If the settlement is not approved by the COURT, is overturned on appeal, or does
not become final for any other reason, the PARTIES agree that the certification of the RULE 23
CLASS is void ab initio. In the event this settlement is not approved by the COURT,
DEFENDANT retains the right to object to certification of the RULE 23 CLASS and retains the
right to move to decertify the FLSA CLASS.
IV. SETTLEMENT CONSIDERATION
A.

DEFENDANT agrees to pay no more than $1,275,000.00 to be distributed

pursuant to the claims procedure set forth in Section VII for full and final settlement of:
1.

All claims as defined in Section VIII of the SETTLEMENT CLASSES

during the relevant periods;
2.

Any and all attorneys’ fees and litigation costs associated with

representation of the SETTLEMENT CLASSES (including costs related to administering the
settlement) and any putative member thereof;
3.
B.

The PLAINTIFF’s service payment.

DEFENDANT shall be separately responsible for payment of DEFENDANT’S

share of employer payroll taxes resulting from settlement payments to the SETTLEMENT
CLASSES.
C.

The consideration provided by DEFENDANT shall be in full and complete

settlement of all claims and/or complaints by members of the SETTLEMENT CLASSES who do
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not opt out pursuant to Section VII below, for the RELEASE in Section VIII that forms a
material part of this SETTLEMENT AGREEMENT.
D.

The settlement funds shall remain in the possession, custody, and control of

DEFENDANT until the settlement amounts are distributed as set forth herein.
E.

The PARTIES agree that based on the claims made, remedies available and the

history of negotiations in this litigation, one-half of each settlement payment constitutes back
wage payments subject to all required employer paid payroll taxes and deductions and the
remaining one-half of each settlement payment constitutes payment for liquidated damages,
penalties, prejudgment interest and/or consideration for each MEMBER’S release of claims.
F.

Settlement funds shall be paid by DEFENDANT only to MEMBERS of the

SETTLEMENT CLASSES who timely submit properly completed claim form and releases as set
forth in Section VII.
G.

In the event that this SETTLEMENT AGREEMENT is canceled, rescinded,

terminated, voided, nullified, or the settlement of the LITIGATION is barred by operation of
law, is invalidated, is not approved or otherwise is ordered not to be carried out by the COURT
or any court of competent jurisdiction, DEFENDANT will cease to have any obligation to pay or
provide any portion of the settlement funds to anyone under the terms of this SETTLEMENT
AGREEMENT and all previous disbursements from the settlement funds shall will be paid back
to DEFENDANT by the person or entity who received such disbursements.
V. ATTORNEYS’ FEES AND COSTS OF CLASS COUNSEL
A.

CLASS COUNSEL shall make an application to the COURT for an award of

attorneys’ fees in the amount of one-third (33 1/3%) of the total settlement amount and will seek
reimbursement of reasonable litigation and administration costs. DEFENDANT will not oppose
this request.
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B.

Payment of such fees and costs to CLASS COUNSEL shall constitute full

satisfaction of any and all obligations by DEFENDANT to pay any person, attorney or law firm
for attorneys’ fees, expenses or costs incurred on behalf of PLAINTIFF and all MEMBERS of
the SETTLEMENT CLASSES.
C.

All amounts allocated as attorneys’ fees and costs will be paid to CLASS

COUNSEL by wire and will be provided to CLASS COUNSEL with an IRS Form 1099.
VI. SERVICE PAYMENT FOR CLASS REPRESENTATIVE AND CONTINGENCY
FUND
A.

The PARTIES agree that it is fair and reasonable for the PLAINTIFF as class

representative to receive a service payment in the amount of $5,000.00, which is exclusive of any
amount allocated to her as a MEMBER of the SETTLEMENT CLASSES. DEFENDANT will
not oppose this request. All amounts allocated as a service payment to the PLAINTIFF will be
provided with an IRS Form 1099.
B.

The PARTIES agree that $8,500.00 shall be set aside in a contingency fund to

correct any errors relating to the allocations as agreed to by the PARTIES. Those funds shall be
reallocated in the final settlement allocations on a pro rata basis to SETTLEMENT CLASS
MEMBERS who timely return a completed claim form.
VII. CLAIMS PROCEDURE
A.

CLASS COUNSEL will compute a preliminary allocation of settlement amounts

to include in the NOTICE OF SETTLEMENT AND CLAIM FORM, which DEFENDANT will
review, edit if necessary, and adopt as its settlement offers to the members of the
SETTLEMENT CLASS. (See Exhibit “A”, draft NOTICE OF SETTLEMENT AND CLAIM
FORM to be sent to MEMBERS of the FLSA CLASS, and Exhibit “B”, draft NOTICE OF
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SETTLEMENT AND CLAIM FORM to be sent to potential members of the RULE 23 CLASS)
(Exhibits “A” and “B” will be referred to collectively as the NOTICES OF SETTLEMENT).
B.

Not later than five (5) days following the entry of the order granting preliminary

approval, CLASS COUNSEL shall mail the appropriate NOTICE OF SETTLEMENT to each
FLSA CLASS and RULE 23 CLASS member’s last-known home address, which shall inform
SETTLEMENT CLASS MEMBERS of the 30-day period to either return a signed claim form or
opt out of the settlement.
C.

Pro rata shares of the available settlement proceeds offered to the FLSA CLASS

shall be based on the date each individual opted-into the action, each individual’s dates of
employment as an RLO for DEFENDANT during the three year statutory period and through
July 18, 2010, each individual’s earnings during the same period. Prior to the deduction of
attorneys’ fees and costs, as well as the contingency fund and the service payment, each FLSA
CLASS member’s pro rata share of the available settlement proceeds will be determined based
on an average estimate of forty-five (45) hours worked per week (which takes into consideration
vacation, holiday and other time off from work), all applicable minimum wages, plus full
liquidated (double) damages. Notwithstanding any other provision of this SETTLEMENT
AGREEMENT, the formula applied in this paragraph is utilized solely for purposes of
determining each FLSA CLASS member’s share of the available settlement proceeds.
D.

Pro rata shares of the available settlement proceeds offered to the RULE 23

CLASS shall be based on each individual’s dates of employment as an RLO for DEFENDANT
between January 28, 2009 and July 18, 2010 and each individual’s earnings during the same
period. Prior to the deduction of attorneys’ fees and costs, as well as the contingency fund and
the service payment, each RULE 23 CLASS member’s pro rata share of the available settlement
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proceeds will be determined based on an average estimate of forty-five (45) hours worked per
week (which takes into consideration vacation, holiday and other time off from work), all
applicable minimum wages, plus twenty-five percent (25%) liquidated damages.
Notwithstanding any other provision of this SETTLEMENT AGREEMENT, the formula applied
in this paragraph is utilized solely for purposes of determining each RULE 23 CLASS member’s
share of the available settlement proceeds.
E.

Within 7 days of the close of the 30-day claim form submission period, CLASS

COUNSEL will calculate a final allocation of settlement amounts, attorneys’ fees, and costs for
all SETTLEMENT CLASS MEMBERS who timely return a completed claim form. Any
unclaimed settlement funds from the preliminary allocations will be reallocated on a pro rata
basis to the SETTLEMENT CLASS MEMBERS who timely returned a completed claim form.
F.

Objections to Settlement: Any potential member of the RULE 23 CLASS who

wishes to object to the settlement must file a written objection with the COURT, with copies to
CLASS COUNSEL and counsel for DEFENDANT. All objections must be dated and postmarked no later than 30 days following the date of mailing of the NOTICE OF SETTLEMENT.
The objection must set forth, in clear and concise terms, the legal and factual arguments
supporting the objection.
G.

Opting Out of the RULE 23 CLASS: Any potential member of the RULE 23

CLASS who wishes to be excluded from the settlement (i.e., “opt out”) must complete a request
for exclusion in a form described in the NOTICE OF SETTLEMENT and deliver that request to
CLASS COUNSEL no later than 30 days following the date of mailing of the NOTICE OF
SETTLEMENT. Any potential member of the RULE 23 CLASS who submits a timely and valid
request for exclusion shall receive no settlement benefits under this SETTLEMENT
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AGREEMENT, shall not be considered a member of the RULE 23 CLASS and shall not be
bound by the release set forth in Section VIII below.
H.

Disbursement of Settlement Amount: DEFENDANT will provide for the

issuance of two settlement checks to each member of the SETTLEMENT CLASS who timely
returns a completed claim form. The first check will constitute one-half of the settlement
payment and will be reported as wages for tax purposes on IRS Form W-2 and all required
employment tax withholding will be made from this first check. The second check will cover the
remaining one-half of the settlement payment and shall constitute payment for liquidated
damages, penalties, prejudgment interest and/or consideration for each MEMBER’S release of
claims and will be reported on IRS Form 1099. All settlement checks, and settlement funds
wired, shall be delivered to CLASS COUNSEL within 14 days of the COURT’S order granting
final approval of the settlement.
I.

Neither DEFENDANT nor CLASS COUNSEL will discourage members of the

SETTLEMENT CLASS from participating in this settlement or encourage members of the
SETTLEMENT CLASS to object to the settlement.
VIII. RELEASE OF CLAIMS
A.

Each and every member of the RULE 23 CLASS who does not opt out in

accordance with Section VII and each and every member of the FLSA CLASS who timely
returns a properly executed claim form shall be bound by this agreement and shall have
exclusive recourse to the benefits, rights, and remedies provided hereunder. No other action,
demand, suit, or other claim – regardless of the manner in which the relief is styled – may be
pursued against DEFENDANT with respect to any claim as set forth in the following subparts:
B.

RULE 23 CLASS RELEASE (With a Valid and Timely Submitted Claim Form):

Each and every member of the RULE 23 CLASS who timely returns a properly executed claim
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form shall hereby completely release, discharge and hold harmless DEFENDANT and its parent
entities, subsidiaries, affiliates and joint ventures, and each of their respective present and former
officers, directors, controlling stockholders, agents, employees, insurers, co-insurers, reinsurers,
attorneys, accountants, auditors, advisors, representatives, pension and welfare benefit plans,
plan fiduciaries, administrators, trustees, predecessors, successors, and assigns from any and all
minimum wage, overtime and/or compensation-related claims of any kind, including but not
limited to claims pursuant to the Fair Labor Standards Act of 1938 (“FLSA”), 29 U.S.C. § 201,
et seq.; Chapters 103, 104, 109, and 111 of the Wisconsin Statutes; Chapters DWD 272, 274, and
275 of the Wisconsin Administrative Code; any breach of contract claims; any state common law
wage claims, including, but not limited to claims of unjust enrichment and quantum merit; and
any and all claims pursuant to or derived from The Employee Retirement Income Security Act of
1974 (“ERISA”), 29 U.S.C. § 1001 et seq. that arise from any alleged failure to pay wages,
including any claims for benefits under any benefit plans subject to ERISA that arise from such
alleged failure, that any of them have, had, might have or might have had against DEFENDANT
based on any act or omission that occurred at any time prior to August 23, 2011.
C.

RULE 23 CLASS RELEASE (Without a Valid and Timely Submitted Claim

Form): Each and every member of the RULE 23 CLASS who fails to timely return a properly
executed RULE 23 CLAIM FORM and who does not opt out in accordance with Section VII of
this agreement shall be deemed to hereby completely release, discharge and hold harmless
DEFENDANT and its parent entities, subsidiaries, affiliates and joint ventures, and each of their
respective present and former officers, directors, controlling stockholders, agents, employees,
insurers, co-insurers, reinsurers, attorneys, accountants, auditors, advisors, representatives,
pension and welfare benefit plans, plan fiduciaries, administrators, trustees, predecessors,
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successors, and assigns from any and all minimum wage or overtime claims and related claims
under Wisconsin Statutes Chapters 103 and 104, as well as Chapters DWD 272, 274 and 275 of
the Wisconsin Administrative Code in connection with DEFENDANT’S alleged failure to pay
for hours worked (specifically excluding claims not related to hours worked, such as claims for
allegedly unpaid commissions) that any of them have, had, might have or might have had against
DEFENDANT based on any act or omission that occurred at any time prior to August 23, 2011.
D.

FLSA CLASS RELEASE: Each and every member of the FLSA CLASS who

timely returns a properly executed claim form (see Section IX for FLSA CLASS MEMBERS
who reject this settlement or fail to file a timely executed claim form) shall hereby completely
release, discharge and hold harmless DEFENDANT and its parent entities, subsidiaries, affiliates
and joint ventures, and each of their respective present and former officers, directors, controlling
stockholders, agents, employees, insurers, co-insurers, reinsurers, attorneys, accountants,
auditors, advisors, representatives, pension and welfare benefit plans, plan fiduciaries,
administrators, trustees, predecessors, successors, and assigns from any and all minimum wage,
overtime and/or compensation-related claims of any kind, including but not limited to claims
pursuant to the Fair Labor Standards Act of 1938 (“FLSA”), 29 U.S.C. § 201, et. seq.; Chapters
103, 104, 109, and 111 of the Wisconsin Statutes; Chapters DWD 272, 274, and 275 of the
Wisconsin Administrative Code; any breach of contract claims; any state common law wage
claims, including, but not limited to claims of unjust enrichment and quantum merit; and any and
all claims pursuant to or derived from The Employee Retirement Income Security Act of 1974
(“ERISA”), 29 U.S.C. § 1001 et seq. that arise from any alleged failure to pay wages, including
any claims for benefits under any benefit plans subject to ERISA that arise from such alleged
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failure, that any of them have, had, might have or might have had against DEFENDANT based
on any act or omission that occurred at any time prior to August 23, 2011.
E.

No Assignment: All MEMBERS of the SETTLEMENT CLASSES represent and

warrant that nothing which would otherwise be released herein has been assigned, transferred, or
hypothecated or purportedly assigned, transferred, or hypothecated.
IX. TREATMENT OF OBJECTORS AND NON-RESPONSIVE PLAINTIFFS
A.

The claims of those individuals who previously opted into the FLSA CLASS but

who timely and affirmatively object to the settlement will be dismissed without prejudice and
their FLSA statute of limitations will be tolled for thirty (30) days so they may have an
opportunity to re-file their claims should they choose to do so. Those individuals will no longer
be considered members of the FLSA CLASS and any settlement funds allocated to those
individuals shall be retained by DEFENDANT and not paid in this settlement.
B.

The claims of those individuals who previously opted into the FLSA CLASS but

who fail to submit a properly executed claim form will be dismissed with prejudice and their
settlement funds reallocated to those members of the SETTLEMENT CLASS who timely
returned a claim form.
C.

The funds allocated to any member of the RULE 23 CLASS who opts-out of the

settlement shall be reallocated to those members of the SETTLEMENT CLASS who timely
returned a claim form.
The funds allocated to any member of the RULE 23 CLASS who fail to submit a
properly executed claim form, or otherwise fail to object to, or opt-out of the settlement shall be
reallocated to those members of the SETTLEMENT CLASS who timely returned a claim form.
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X. UNCASHED CHECKS
A.

Members of the SETTLEMENT CLASS who timely returned a claim form will

have ninety (90) days from the date of issuance of their settlement checks in which to negotiate
(deposit or cash) them. Upon request by CLASS COUNSEL, DEFENDANT agrees to provide
CLASS COUNSEL with a list of any uncashed checks after sixty (60) days of that ninety (90)
day period have elapsed. CLASS COUNSEL will make efforts to contact those SETTLEMENT
CLASS MEMBERS who have not negotiated their settlement checks. DEFENDANT will
cooperate with members of the SETTLEMENT CLASS and CLASS COUNSEL to reissue any
lost or damaged settlement checks.
B.

Any settlement checks that have not been negotiated within the ninety (90) day

negotiation period will be void. In such event, those individuals will be deemed to have waived
irrevocably any right or claim to their settlement amount, however, such waiver will have no
impact on their release pursuant to Section VIII above. The parties agree that any such funds
will be delivered to CLASS COUNSEL by check made out to The Employee Rights Advocacy
Institute For Law & Policy, which is a nonprofit tax-exempt charitable and educational
organization under Section 501(c)(3) of the Internal Revenue Code (federal tax ID number 262270705) no later than seven (7) days of the close of the ninety (90) day negotiation period.
XI. PUBLIC DISCLOSURE AND NON-DISPARAGEMENT OBLIGATIONS
A.

PLAINTIFF and CLASS COUNSEL agree to keep the terms of this

SETTLEMENT AGREEMENT confidential and not to disclose or make any public comment
regarding the settlement until final approval of settlement is issued by the Court.
B.

PLAINTIFF and CLASS COUNSEL further agree not to make any disparaging

remarks about DEFENDANT, its services or its practices (including but not limited to its
employment policies or personnel practices).
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XII. MUTUAL FULL COOPERATION
The PARTIES agree to fully cooperate with each other to accomplish the terms of the
SETTLEMENT AGREEMENT, including, but not limited to, execution of such documents and
taking such other action as may reasonably be necessary to implement the terms of the
SETTLEMENT AGREEMENT. The PARTIES to the SETTLEMENT AGREEMENT shall use
their best efforts, including all efforts contemplated by the SETTLEMENT AGREEMENT and
any other efforts that may become necessary by order of the COURT, or otherwise, to effectuate
the SETTLEMENT AGREEMENT and the terms set forth herein, and to the extent necessary,
comply with any and all necessary requirements pursuant to the Class Action Fairness Act of
2005. As soon as practicable after execution of the SETTLEMENT AGREEMENT, CLASS
COUNSEL shall, with the assistance and cooperation of DEFENDANT and its counsel, take all
necessary steps to secure the COURT’S final approval of the SETTLEMENT AGREEMENT
and to make all settlement payments prior to December 31, 2011.
XIII. PARTIES’ AUTHORITY
A.

The signatories hereby represent that they are fully authorized to enter into this

SETTLEMENT AGREEMENT and bind the PARTIES hereto to the terms and conditions
hereof.
CLASS COUNSEL hereby represent that they have retainer agreements and/or
authorizations to bind the named PLAINTIFF, and to execute this SETTLEMENT
AGREEMENT on their behalf.
XIV. NOTICES
Unless otherwise specifically provided herein, all notices, demands or other
communications given hereunder shall be in writing and shall be deemed to have been duly
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given as of the third business day after mailing by United States registered or certified mail,
return receipt requested, addressed as follows:
To the SETTLEMENT CLASSES:
Timothy C. Selander
Michele R. Fisher
NICHOLS KASTER, PLLP
4600 IDS Center, 80 South 8th Street
Minneapolis, MN 55402
fisher@nka.com
selander@nka.com
To the DEFENDANT:
Sean M. Scullen
Christopher L. Nickels
QUARLES & BRADY LLP
411 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
sean.scullen@quarles.com
christopher.nickels@quarles.com
XV. CONSTRUCTION
The PARTIES hereto agree that the terms and conditions of the SETTLEMENT
AGREEMENT are the result of lengthy, intensive, arms-length negotiations among the
PARTIES, and that the SETTLEMENT AGREEMENT shall not be construed in favor of or
against any party by reason of the extent to which any party or his, her or its counsel participated
in the drafting of the SETTLEMENT AGREEMENT.
XVI. CLASS COUNSEL SIGNATORIES
It is agreed that because the members of the SETTLEMENT CLASSES are so numerous,
it is impossible or impractical to have each member of the SETTLEMENT CLASSES execute
the SETTLEMENT AGREEMENT. The NOTICES OF SETTLEMENT will advise all
members of the SETTLEMENT CLASSES of the binding nature of the release, and that the
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release will have the same force and effect as if the SETTLEMENT AGREEMENT were
executed by each member of the SETTLEMENT CLASSES.
XVII. COUNTERPARTS
The SETTLEMENT AGREEMENT may be executed in counterparts, and when each
party has signed and delivered at least one such counterpart, each counterpart shall be deemed an
original, and, when taken together with other signed counterparts, shall constitute one
SETTLEMENT AGREEMENT, which shall be binding upon and effective as to all PARTIES.
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IN WITNESS WHEREOF, the undersigned have duly executed this SETTLEMENT
AGREEMENT:
CLASS COUNSEL:
NICHOLS KASTER, PLLP

__________________________
Date

____________________________________
Michele R. Fisher
Attorney for Roxanne Andler, individually and on
behalf of others similarly situated and the Proposed
Wisconsin Rule 23 Class,

DEFENDANTS:
ASSOCIATED BANC-CORP

__________________________
Date

By: __________________________________

QUARLES & BRADY LLP

__________________________
Date

By: __________________________________
Sean M. Scullen
Attorney for Defendant
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PLAINTIFF FIRST & LAST NAME
ANDLER V. ASSOCIATED BANC-CORP
NOTICE OF SETTLEMENT FOR PLAINTIFF FIRST & LAST NAME
THIS NOTICE CONCERNS THE SETTLEMENT OF A LAWSUIT IN WHICH YOU ARE
ALREADY A PLAINTIFF – THIS NOTICE PROVIDES INSTRUCTIONS AS TO HOW YOU
CAN RECOVER YOUR SETTLEMENT SHARE OF $INSERT
I.

INTRODUCTION AND DESCRIPTION OF LAWSUIT

You are receiving this notice because you signed a consent form to join this lawsuit (Roxanne Andler v.
Associated Banc-Corp, Case No. 3:11-cv-00079-wmc-slc, in the United States District Court for the
Western District of Wisconsin) as a Plaintiff and have agreed to have Plaintiff’s Counsel, Nichols Kaster,
PLLP, represent you in the case. This collective action lawsuit was filed on behalf of current and former
employees of Associated Banc-Corp (“Associated”) who worked as Residential Loan Officers (“RLOs”)
between January 28, 2008 and July 18, 2010. The lawsuit seeks recovery of allegedly unpaid overtime
and minimum wages under the Fair Labor Standards Act, 29 U.S.C. § 201, et seq. and the Wisconsin
Minimum Wage and Overtime Statutes, and Wis. Stat. § 103.001, et seq. and the rules promulgated there
under, Wis. Admin. Code § DWD 274.01 et seq. for work performed in excess of forty (40) hours per
week. On May 24, 2011, the Court issued an order conditionally certifying this case as a collective action
and authorizing Plaintiff’s Counsel to send notice of the lawsuit. You returned a consent form and joined
the lawsuit as a Plaintiff. In August 2011, Plaintiff’s Counsel and Associated reached an agreement to
settle the lawsuit. This Notice provides you with information about the settlement and instructions for
participating and recovering your share. The decision to participate or not participate in this settlement
has legal consequences, so please review this notice carefully.
TO OBTAIN YOUR SHARE OF THE SETTLEMENT, YOU MUST COMPLETE THE
ENCLOSED CONSENT TO JOIN SETTLEMENT AND RELEASE OF CLAIMS FORM AND
RETURN THEM SO THEY ARE RECEIVED BY PLAINTIFF’S COUNSEL BY 5:00 P.M. ON
DATE. A postage-paid envelope is provided with this notice for your convenience. If you do so,
you will be issued a pre-tax settlement payment of $INSERT following the Court’s dismissal of this
action. If you do not do so, you will not receive your settlement share.
II.

SETTLEMENT

On DATE, the Court approved the parties’ joint motion for preliminary approval of the settlement.
Plaintiff’s Counsel believes that the settlement is fair, adequate, and reasonable for all Plaintiffs. Each
Plaintiff’s settlement consists of a payment based upon the following factors: (1) the date each Plaintiff
joined the case by returning the consent form to Plaintiff’s Counsel; (2) each Plaintiff’s dates of
employment as an RLO with Associated during the three-year statute of limitations period and through
July 18, 2010; (3) each Plaintiff’s earnings during the same time period; and (4) an average of five hours
of overtime per week for each week during the same time period (which takes into consideration vacation,
holiday and other time off work).
You will receive two checks. A portion of your settlement payment will be reported as wages for tax
purposes and you will receive an IRS Form W-2 for this portion of the payment. Standard tax
withholdings for wage payments will be deducted from this amount. The other portion of your settlement
payment will constitute payment for alleged liquidated damages, interest, and penalties, and will be
reported on an IRS Form 1099. Each person’s tax circumstances vary, and Plaintiff’s Counsel cannot
advise you on your tax issues. You should consult a tax preparer if you have any tax-related
questions. You will have 90 days to cash your settlement checks. After that date the checks will be
voided and your settlement amount will be donated to charity.
1
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PLAINTIFF FIRST & LAST NAME

If the enclosed Consent to Join Settlement and Release of Claims Form are not received by Plaintiff’s
Counsel before the deadline, you will receive no settlement payment from Associated, your claims against
Associated will be dismissed with prejudice, your statute of limitations will not be tolled after entry of
dismissal, and you will be barred from bringing these claims against Associated in the future.
If you choose to reject the settlement, you must provide written notice to Plaintiff’s Counsel, at the
address listed below, BEFORE 5:00 P.M. CENTRAL TIME ON DATE. If you reject the settlement,
you will receive no settlement payment from Associated, your claims will be dismissed without prejudice
and you will have 30 days from the date of entry of dismissal of this case to re-file your claims, during
which your statute of limitations will be tolled. If you fail to re-file your claims during this 30 day period,
you may be barred from bringing these claims against Associated in the future.
III.

ATTORNEYS’ FEES AND COSTS

Plaintiff’s Counsel has deducted their attorneys’ fees in the amount of 33 1/3% of the total settlement, as
well as the costs they have paid out of pocket to litigate the case. Such fees and costs payments are
specified in the fee agreement between the Plaintiffs and Plaintiff’s Counsel. This amount has already
been deducted from your settlement payment listed above. No additional deductions from your
portion of the settlement will be made to cover attorneys’ fees or costs.
IV.

SCOPE OF RELEASE

The decision to release your claims and participate in this settlement, or not release your claims and not
participate in the settlement has legal consequences, so please read the full release contained in the
attached Consent to Join Settlement and Release of Claims Form carefully.
V.

NO RETALIATION OR DISCRIMINATION

Associated will not take any adverse action against any individual for participating in the settlement.
VI.

FINAL APPROVAL OF THE SETTLEMENT

Immediately following the 30-day period in which you may accept or reject the settlement, the parties
will file with the Court a Motion for Final Settlement Approval, requesting that the Court close the case
and dismiss the Plaintiffs’ claims as outlined above. Associated will deliver the settlement funds to
Plaintiff’s Counsel no later than 14 days after the Court grants the parties Motion for Final Approval.
Plaintiff’s Counsel will then mail you your checks, provided that you have timely completed and returned
the enclosed Consent to Join Settlement and Release of Claims Form.
VII.

QUESTIONS ABOUT THE SETTLEMENT

Questions about the settlement should be directed to Plaintiff’s Counsel Nichols Kaster, PLLP, Timothy
C. Selander, 4600 IDS Center, 80 South 8th Street, Minneapolis, MN 55402; Toll Free Telephone: (877)
448-0492; Fax: (612) 215-6870; Email: selander@nka.com.

2
QB\14388034.4

Case: 3:11-cv-00079-wmc Document #: 52-1 Filed: 09/15/11 Page 24 of 34
PLAINTIFF FIRST & LAST NAME

CONSENT TO JOIN SETTLEMENT AND RELEASE OF CLAIMS FORM
In order to settle as fully as possible all known and unknown claims I might have against Associated
Banc-Corp (“Associated”), Associated and I, PLAINTIFF FIRST & LAST NAME, agree as follows:
(a) Settlement Payment and Benefits:
I will have thirty (30) days from the date of mailing of this Release to consider its provisions and
Associated’s settlement offer to me. If I sign and return this Consent to Join Settlement and Release
of Claims Form to Plaintiff’s Counsel within the 30-day period, then upon entry of the Court’s order
granting Final Approval of the Settlement, Associated will pay me $INSERT. I understand that the
checks will be sent to me directly by Plaintiff’s Counsel. A portion of the payment, in the amount of
$INSERT minus applicable federal, state and local tax withholdings, represents settlement of my
claims for wages. Associated will issue IRS Form W-2 to me reflecting this payment. The other
portion of the payment, in the amount of $INSERT, represents settlement of my remaining claims for
liquidated damages. Associated will issue IRS Form 1099-MISC to me reflecting this payment. The
payment made to me under this Settlement Agreement will not be taken into account in determining
my rights or benefits under any other program.
In order to validly accept Associated’s settlement offer to me, I must complete this Consent to
Join Settlement and Release of Claims Form and return it to Plaintiff’s Counsel within the
deadline, as stated in the box on the last page of this agreement.
(b) Release:
By participating in this settlement, you agreed to completely release, discharge and hold harmless
Associated Banc-Corp and its parent entities, subsidiaries, affiliates and joint ventures, and each of
their respective present and former officers, directors, controlling stockholders, agents, employees,
insurers, co-insurers, reinsurers, attorneys, accountants, auditors, advisors, representatives,
pension and welfare benefit plans, plan fiduciaries, administrators, trustees, predecessors,
successors, and assigns from any and all minimum wage, overtime and/or compensation-related
claims of any kind, including but not limited to claims pursuant to the Fair Labor Standards Act of
1938 (“FLSA”), 29 U.S.C. § 201, et. seq.; Chapters 103, 104, 109, and 111 of the Wisconsin Statutes;
Chapters DWD 272, 274, and 275 of the Wisconsin Administrative Code; any breach of contract
claims; any state common law wage claims, including, but not limited to claims of unjust
enrichment and quantum merit; and any and all claims pursuant to or derived from The Employee
Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. § 1001 et seq. that arise from any
alleged failure to pay wages, including any claims for benefits under any benefit plans subject to
ERISA that arise from such alleged failure, that any of them have, had, might have or might have
had against Associated Bank-Corp based on any act or omission that occurred at any time prior to
August 23, 2011 during your employment as a loan officer.
(c) Representations and Promises: I acknowledge and agree that:
This Release may be amended only by a written agreement that Associated and I sign. This Release
is a legally admissible, enforceable agreement governed by Federal and Wisconsin state law.
When I decided to sign this Release, I was not relying on any representations that were not in this
Release.

3
QB\14388034.4

Case: 3:11-cv-00079-wmc Document #: 52-1 Filed: 09/15/11 Page 25 of 34
PLAINTIFF FIRST & LAST NAME

This Release is not an admission of wrongdoing by Associated.
I am intentionally releasing claims within the scope of the Release set forth in (b) that I do not know
that I might have and that, with hindsight, I might regret having released. I have not assigned or
given away any of the claims I am releasing.
If Associated or I successfully assert that any provision in this Release is void, the rest of the Release
shall remain valid and enforceable.
I have been represented by counsel in negotiating this Release. I have carefully read this Release, I
fully understand what it means, I am entering into it knowingly and voluntarily, and all my
representations in it are true.
I agree to cause the dismissal with prejudice of the lawsuit captioned Roxanne Andler v.

Associated Banc-Corp, Case No. 3:11-cv-00079-wmc-slc, in the United States District Court
for the Western District of Wisconsin.
I understand that if I reject this settlement offer and decline to sign this agreement, my claims will be
dismissed without prejudice and I will have 30 days from the date of the Court’s dismissal of my
claims to re-file my claims against Associated in Court, or they may be forever lost.

YOU MAY NOT MAKE ANY CHANGES TO THE TERMS OF THIS FORM. BEFORE
SIGNING THIS RELEASE, READ IT CAREFULLY AND, IF YOU CHOOSE, DISCUSS IT
WITH YOUR ATTORNEY. BY SIGNING IT YOU WILL BE WAIVING YOUR KNOWN
AND UNKNOWN CLAIMS. A COMPLETED COPY OF THIS FORM MUST BE
RECEIVED BY PLAINTIFF’S COUNSEL AT THE ADDRESS BELOW BY 5:00 P.M. ON
DATE. IF YOU FAIL TO DO SO, YOU WILL NOT RECEIVE THE SETTLEMENT
PAYMENT.
Date: ____________________

Signature:
[PLAINTIFF’S FIRST & LAST NAME]

<PLAINTIFF FIRST & LAST NAME>
<ADDRESS>>
<CITY, STATE ZIP>

PLEASE PROVIDE THE FOLLOWING INFORMATION SO THAT WE CAN CONTACT YOU
REGARDING THE SETTLEMENT:

Best Phone Number(s): _________________________________________________________________
E-mail Address: _______________________________________________________________________

Mail or Fax Pages 3 and 4 to Plaintiff’s Counsel:
4
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Nichols Kaster, PLLP, Attn: Tim C. Selander
4600 IDS Center
80 South 8th Street
Minneapolis, MN 55402
Fax: (612) 215-6870
Toll Free Telephone: (877) 448-0492
Email: selander@nka.com.

[If you are faxing this Form, please make sure to fax both pages.]
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ANDLER V. ASSOCIATED BANC-CORP
NOTICE OF SETTLEMENT FOR CLASS MEMBER FIRST & LAST NAME
NOTICE TO CLASS MEMBERS REGARDING PENDENCY OF A CLASS ACTION SETTLEMENT
AND NOTICE OF HEARING ON SETTLEMENT. THIS NOTICE PROVIDES INSTRUCTIONS AS TO
HOW YOU CAN RECOVER YOUR SETTLEMENT SHARE OF: $INSERT
I.

INTRODUCTION AND DESCRIPTION OF LAWSUIT

A proposed class action settlement (the “Settlement”) has been reached in the above-referenced class and collective
action lawsuit currently pending in the U.S. District Court for the Western District of Wisconsin. You are receiving
this Notice because the Defendant, Associated Banc-Corp (“Associated”) has identified you as a member of the
settlement class. Your rights will be affected by this Settlement. Please read this Notice carefully.
II.

PURPOSE OF THIS NOTICE

The Court has certified, for settlement purposes only, the following class (the “Class”): All individuals who were
employed by Associated as Residential Loan Officers (“RLOs”) at any time between January 28, 2009 and July 18,
2010 but who did not file with the Court a written notice to become a plaintiff prior to settlement. According to
Associated’ records, you are a member of the Class (“Class Member”). The purpose of this Notice is to inform you
about the proposed Settlement and to explain your rights and options with respect to the lawsuit and the Settlement.
III.

DESCRIPTION OF THE LAWSUIT

On January 28, 2011, Roxanne Andler, (the “Named Plaintiff” or “Class Representative”), filed this lawsuit against
Associated on behalf of herself and other similarly situated individuals who worked as RLOs between January 28,
2009 and July 18, 2010. She alleged that Associated misclassified its RLOs as exempt from federal and state
overtime laws, and improperly denied them overtime pay when they worked more than forty (40) hours in a week
and minimum wages in violation of the Fair Labor Standards Act (the “FLSA”), 29 U.S.C. § 201, et seq., and the
Wisconsin Minimum Wage and Overtime Statutes, and Wis. Stat. § 103.001 and 104.001, et seq. and the rules
promulgated there under, Wis. Admin. Code § DWD 272.01 and 274.01 et seq. After written notice of the lawsuit
was given to certain individuals who were employed by Associated as RLOs, approximately fifty individuals filed
with the court written notice to become plaintiffs in the lawsuit (with the Named Plaintiff, the “Plaintiffs”).
Associated denies the allegations and maintains that it did not violate any federal or state laws. The Parties
disagree as to the probable outcome of the lawsuit if it were not settled. While the Plaintiffs were prepared to
proceed with the litigation, they also recognized that litigation is a risky proposition and that they may not have
prevailed on any or all of their claims. Likewise, Associated recognizes the risks, distractions, and costs involved
with the lawsuit. The attorneys representing the parties are:
Class Counsel
NICHOLS KASTER, PLLP
Timothy C. Selander
4600 IDS Center, 80 South Eighth Street
Minneapolis, MN 55402
IV.

Defendant’s Counsel
QUARLES & BRADY LLP
Sean M. Scullen
411 East Wisconsin Avenue, Suite 2040
Milwaukee, Wisconsin 53202-4497

THE SETTLEMENT

In August 2011, the Parties reached an agreement to settle the lawsuit. The Settlement is the result of good-faith,
arm’s-length negotiations between the Parties’ attorneys. Both sides agree that in light of the risks and expense
associated with continued litigation, this Settlement is fair and appropriate under the circumstances, and is in the
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best interests of the Plaintiffs and the Class. The Court granted preliminary approval of the Settlement on DATE.
After the Notice period, the Court will review the Settlement again at a Fairness Hearing, set for DATE at TIME.
Subject to final Court approval and after deductions for attorneys’ fees, litigation costs, a service payment to the
Named Plaintiff, and a contingency fund, Associated will make a settlement payment to each Class Member who
properly and timely submits a Consent to Join Settlement and Release Form (enclosed with this Notice). Each
Class Member’s settlement consists of a payment based upon the following factors: (1) each Class Member’s
number of weeks of employment as a RLO for Associated between January 28, 2009 and July 18, 2010; (2) each
Class Member’s earnings during the same time period; and (3) an average of five hours of overtime per week for
each week during the same time period (which takes into consideration vacation, holiday and other time off work).
The Parties agree to this allocation approach and believe that it fairly allocates the Settlement Amount between and
among the Class Members and it has been approved by the Court.
V.

ATTORNEYS’ FEES AND COSTS

Class Counsel has deducted their attorneys’ fees in the amount of 33 1/3% of the total settlement, as well as the
costs they have paid out of pocket to litigate the case. Such fees and costs payments are specified in the fee
agreement between the Class Representative and Class Counsel and are subject to Court approval. This amount
has already been deducted from your settlement payment listed above. No additional deductions from your
portion of the settlement will be made to cover attorneys’ fees or costs.
VI.

SCOPE OF RELEASE

The decision to release your claims and participate in this settlement, or not release your claims and not participate
in the settlement has legal consequences, so please read the full release contained in the attached Consent to
Join Settlement and Release of Claims Form carefully.
VII.

TO RECEIVE A SETTLEMENT PAYMENT

In order to receive a payment under the Settlement, you must complete, sign, and mail or fax the enclosed
Consent to Join Settlement Form and Release of Claims Form to Class Counsel so that it is received by Class
Counsel no later than 5:00 P.M. on DATE. Late or incomplete forms will not be valid. A postage-paid envelope
is provided with this Notice for your convenience.
VIII.

TO REQUEST EXCLUSION FROM THE SETTLEMENT

If you do not want to participate in the Settlement and wish to retain your right to pursue your own independent
action, you must complete and mail or fax the enclosed Election to Opt-Out of Settlement and Class Action Form to
Class Counsel. In order to be valid, your completed Election to Opt-Out of Settlement and Class Action Form must
be received by Class Counsel by no later than 5:00 P.M. on DATE. If you properly submit a timely Election to
Opt-Out of Settlement and Class Action Form, you will not be eligible to receive any of the benefits under the
Settlement. You will, however, retain whatever legal rights you may have against Associated with regard to the
Released Claims.
IX.

TO OBJECT TO THE SETTLEMENT

If you do not request exclusion from the Settlement, but believe the Settlement is unfair or inadequate in any
respect you may object to the Settlement by filing a written objection with the Court and mailing copies of your
written objection to Class Counsel, Counsel for Associated, and the Clerk of Court at the following addresses:
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Class Counsel
NICHOLS KASTER, PLLP
c/o Timothy C. Selander
4600 IDS Center, 80 South 8th St.
Minneapolis, MN 55402

Associated’s Counsel
QUARLES & BRADY LLP
Sean M. Scullen
411 East Wisconsin Ave., Ste. 2040
Milwaukee, WI 53202-4497

Court
U.S.D.C., Western District of
Wisconsin c/o Clerk of Court
120 North Henry Street
Madison, WI 53701-0432

All objections must be signed and set forth your address, telephone number, and the name of the lawsuit. Your
objection should clearly explain why you object to the Settlement and must state whether you or someone on your
behalf intends to appear at the Fairness Hearing. All objections must be received by Class Counsel, Associated’s
Counsel, and the Court by no later than 5:00 P.M. ON DATE (21 days before Fairness Hearing). If you submit a
timely objection, you may appear, at your own expense, at the Fairness Hearing, discussed below. Any Class
Member who does not object in the manner described above shall be deemed to have waived any objections, and
shall forever be foreclosed from objecting to the fairness or adequacy of the Settlement, the payment of attorneys’
fees, litigation costs, the awards to the Class Representative, the claims process, and any and all other aspects of the
Settlement. Regardless of whether you file an objection, in order to receive any proceeds under the Settlement, you
must properly submit a timely Consent to Join Settlement Form and Release of Claims Form. Likewise, regardless
of whether you attempt to file an objection, you will be deemed to have released all of the Released State Law
Claims against Associated unless you request exclusion from the Settlement.
X.

IF YOU DO NOTHING

If you do nothing in response to this Class Notice, you will not receive any proceeds under the Settlement, but you
will be deemed to have released the claims against Associated as set forth above in the enclosed Consent to Join
Settlement and Release of Claims Form.
XI.

TAXES

If you accept the terms of the settlement and timely sign and return the Consent to Join Settlement and Release of
Claims Form you will receive two settlement checks. Half of your settlement payment will be reported as wages
for tax purposes and you will receive an IRS Form W-2 for this portion of the payment. Standard tax withholdings
for wage payments will be deducted from this amount. The other half of your settlement payment will constitute
payment for alleged liquidated damages, interest, and penalties and will be reported on an IRS Form 1099. Each
person’s tax circumstances vary, and Class Counsel cannot advise you on your tax issues. You should
consult a tax preparer if you have any tax-related questions. You will have 90 days to cash your settlement
checks. After that date the checks will be voided and your settlement amount will be donated to charity.
XII.

FAIRNESS HEARING

The Court will hold a Fairness Hearing to determine the fairness and adequacy of the Settlement, the plan of
distribution, and Class Counsel’s request for attorneys’ fees and costs on DATE at TIME, at the U.S. District Court
for the Western District of Wisconsin, 120 North Henry Street, Madison, Wisconsin 53701. The Fairness Hearing
may be continued without further notice to Class Members.
XIII.

NO RETALIATION OR DISCRIMINATION

Associated will not take any adverse action against any individual for participating in the settlement.
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XIV.

ADDITIONAL INFORMATION

Any questions regarding this Notice or the enclosed forms should be directed to Class Counsel at the
address and telephone number listed above. If your address changes, or is different from the one on the envelope
enclosing this Notice, please promptly notify Class Counsel.
CONSENT TO JOIN SETTLEMENT AND RELEASE OF CLAIMS FORM
In order to settle as fully as possible all known and unknown claims I might have against Associated Banc-Corp
(“Associated”), Associated and I, CLASS MEMBER FIRST & LAST NAME, agree as follows:
(a) Special Payment and Benefits:
I will have thirty (30) days from the date of mailing of this Release to consider its provisions and Associated’s
settlement offer to me. If I sign and return this Consent to Join Settlement and Release of Claims Form to Class
Counsel within the 30-day period, then upon entry of the Court’s order granting Final Approval of the
Settlement, Associated will pay me $INSERT. I understand that the checks will be sent to me directly by Class
Counsel. A portion of the payment, in the amount of $INSERT minus applicable federal, state and local tax
withholdings, represents settlement of my claims for wages. Associated will issue IRS Form W-2 to me
reflecting this payment. The other portion of the payment, in the amount of $INSERT, represents settlement of
my remaining claims for liquidated damages and/or penalties. Associated will issue IRS Form 1099-MISC to
me reflecting this payment. The payment made to me under this Settlement Agreement will not be taken into
account in determining my rights or benefits under any other program.
In order to validly accept Associated’s settlement offer to me, I must complete this Consent to Join
Settlement and Release of Claims Form and return it to Class Counsel within the deadline, as stated in
the box on the last page of this agreement.
(b) Release:
By participating in this Settlement through timely returning a properly executed claim form you agree to
completely release, discharge and hold harmless Associated Bank-Corp and its parent entities, subsidiaries,
affiliates and joint ventures, and each of their respective present and former officers, directors, controlling
stockholders, agents, employees, insurers, co-insurers, reinsurers, attorneys, accountants, auditors, advisors,
representatives, pension and welfare benefit plans, plan fiduciaries, administrators, trustees, predecessors,
successors, and assigns from any and all minimum wage, overtime and/or compensation-related claims of
any kind, including but not limited to claims pursuant to the Fair Labor Standards Act of 1938 (“FLSA”), 29
U.S.C. § 201, et. seq.; Chapters 103, 104, 109, and 111 of the Wisconsin Statutes; Chapters DWD 272, 274,
and 275 of the Wisconsin Administrative Code; any breach of contract claims; any state common law wage
claims, including, but not limited to claims of unjust enrichment and quantum merit; and any and all claims
pursuant to or derived from The Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. §
1001 et seq. that arise from any alleged failure to pay wages, including any claims for benefits under any
benefit plans subject to ERISA that arise from such alleged failure, that any of them have, had, might have
or might have had against Associated Bank-Corp. based on any act or omission that occurred at any time
prior to August 23, 2011 during your employment as a RLO.
If you do not return a properly executed claim form and you fail to affirmatively opt-out of this Settlement
you shall be deemed to hereby completely release, discharge and hold harmless Associated Banc-Corp and
its parent entities, subsidiaries, affiliates and joint ventures, and each of their respective present and former
officers, directors, controlling stockholders, agents, employees, insurers, co-insurers, reinsurers, attorneys,
accountants, auditors, advisors, representatives, pension and welfare benefit plans, plan fiduciaries,
administrators, trustees, predecessors, successors, and assigns from any and all minimum wage or overtime
claims and related claims under Wisconsin Statutes Chapters 103 and 104, as well as Chapters DWD 272,
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274 and 275 of the Wisconsin Administrative Code in connection with Associated’s alleged failure to pay for
hours worked (specifically excluding claims not related to hours worked, such as claims for allegedly unpaid
commissions) that any of them have, had, might have or might have had against Associated Bank-Corp
based on any act or omission that occurred at any time prior to August 23, 2011 during your employment as
a RLO.
(c) Representations and Promises: I acknowledge and agree that:
This Release may be amended only by a written agreement that Associated and I sign. This Release is a legally
admissible, enforceable agreement governed by Federal and Wisconsin state law.
When I decided to sign this Release, I was not relying on any representations that were not in this Release.
This Release is not an admission of wrongdoing by Associated.
I am intentionally releasing claims within the scope of the Release set forth in (b) that I do not know that I
might have and that, with hindsight, I might regret having released. I have not assigned or given away any of
the claims I am releasing.
If Associated or I successfully assert that any provision in this Release is void, the rest of the Release shall
remain valid and enforceable.
I have been represented by Class Counsel in negotiating this Release. I have carefully read this Release, I fully
understand what it means, I am entering into it knowingly and voluntarily, and all my representations in it are
true.
I agree to cause the dismissal with prejudice of the lawsuit captioned Roxanne Andler v. Associated Banc-

Corp, Case No. 3:11-cv-00079-wmc-slc, in the United States District Court for the Western District of
Wisconsin.
I understand that if I reject this settlement offer and decline to sign this agreement, my claims will be dismissed
with prejudice unless I file a timely opt-out form as outlined above.
YOU MAY NOT MAKE ANY CHANGES TO THE TERMS OF THIS FORM. BEFORE
SIGNING THIS RELEASE, READ IT CAREFULLY AND, IF YOU CHOOSE, DISCUSS IT
WITH YOUR ATTORNEY. BY SIGNING IT YOU WILL BE WAIVING YOUR KNOWN
AND UNKNOWN CLAIMS. A COMPLETED COPY OF THIS FORM MUST BE
RECEIVED BY CLASS COUNSEL AT THE ADDRESS BELOW BY 5:00 P.M. ON DATE.
IF YOU FAIL TO DO SO, YOU WILL NOT RECEIVE THE SETTLEMENT PAYMENT.

Date: ____________________

Signature:
[CLASS MEMBER’S FIRST & LAST NAME]

<CLASS MEMBER FIRST & LAST NAME>
<ADDRESS>>
<CITY, STATE ZIP>
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PLEASE PROVIDE THE FOLLOWING INFORMATION SO THAT WE CAN CONTACT YOU
REGARDING THE SETTLEMENT:

Best Phone Number(s): _________________________________________________________________
E-mail Address: _______________________________________________________________________

Mail or Fax Pages 4 AND 5 TO Class Counsel:
Nichols Kaster, PLLP, Attn: Tim C. Selander
4600 IDS Center
80 South 8th Street
Minneapolis, MN 55402
Fax: (612) 215-6870
Toll Free Telephone: (877) 448-0492
Email: selander@nka.com.

[If you are faxing this Form, please make sure to fax both pages.]

ELECTION TO OPT-OUT OF SETTLEMENT AND CLASS ACTION
Please complete and return this Form only if you do not want to participate in the Settlement that is described in the
Notice of Class Action Settlement and of Hearing on Settlement (the “Class Notice”). If you choose to complete
this Form, you must include all of the information requested (including your Social Security number, so that your
information can be matched with Associated’s records) and submit it so that it is received by Class Counsel by 5:00
P.M. on DATE.
I.

PERSONAL INFORMATION

Name (first, middle and last):_____________________________________________________
Home Street Address:___________________________________________________________
City, State, Zip Code:___________________________________________________________
Home Telephone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
Social Security Number: ___ ___ ___ - ___ ___ - ___ ___ ___ ___
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II.

REQUEST FOR EXCLUSION

By signing and returning this Form, I certify that I have carefully read the Class Notice and that I wish to be
excluded from the Class described therein. I understand this means that I will not receive any money or other
benefits under the Settlement and cannot object to the Settlement.
Dated: _________________

____________________________________
(Signature)
____________________________________
(Print Name)
III.

MAILING INSTRUCTIONS

If you choose to return this Form, it must be received by Class Counsel by 5:00 P.M. on DATE. Class Counsel’s
mailing address is:
Nichols Kaster, PLLP, Attn: Tim C. Selander
4600 IDS Center
80 South 8th Street
Minneapolis, MN 55402
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First_Name

Kelly
Clarence
Darrell
Jared
David
Molly
Tricia
Teresa
Phyllis
Fred
Keith
Mike
Brett
LuAnn
Kane
David
Roxanne
J. Scott
Donna
Gertrude
David
Bill
Brian
Michael
Rhonda
Wade
Robert
Cynthia
Adam
Donald
Andrew
Nancy
James
Patricia
Thomas
Susan
Raymond
Linda
Renae
Lance
Jennifer

Last_Name

Eichorst
Ford
Grenz
Johnson
Jones
McHugh
Newton
Plumley
Rice
Romero
Turner
Ward
Wolfram
Langowski
Shutter
Templeton
Andler
Harrod
Cook
Jacobs
Korducki
Meisel
Brewer
Louden
Von Husen
Koester
Steinhorst
Jester
Turner
Ramboldt
Brown
Kopetsky
Zimanek
Wooff
Tucker
Wood
Kobald
Williamson
Krall
Tulacro
Hughes

Claim
Type

FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA

Settlement
Amount After
Deductions for
Fees, Costs, Etc.
$6,554.64
$11,862.28
$10,672.64
$8,205.13
$19,981.45
$9,162.74
$13,432.21
$10,876.65
$16,586.18
$8,917.08
$4,852.70
$10,261.44
$12,614.31
$13,713.02
$11,394.24
$13,098.08
$10,070.01
$23,272.34
$6,566.37
$4,793.78
$13,428.74
$3,897.67
$1,130.08
$3,260.53
$7,541.49
$3,083.52
$5,810.92
$6,102.22
$5,035.61
$2,031.50
$16,932.11
$9,501.41
$18,284.93
$15,020.51
$7,014.55
$5,575.28
$8,815.01
$2,414.28
$5,286.18
$4,652.15
$6,428.47
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Michael
Daniel
Alan
Patricia
Cheryl
Sharon
John

Kolweier
Aronson
Kallenbach
Grathen
Espe
Luebke
Patti

FLSA
FLSA
FLSA
FLSA
FLSA
FLSA
FLSA

$5,032.27
$496.67
$1,502.03
$683.07
$11,832.45
$0.00
$2,098.81
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First_Name
Debra
Shelly
Joaquin
John
Amy
Martin
Kimberly
Christine
Daniel
Joanne
Mark
Todd
Randy
Anthony
Linda
Mendy
Stacie
Brian
Julie
Jennifer
Brooks
Andrea
Scott
Steven
Michael
David
Michael
Randy
Angela
Sheryl
Jeffrey
Brian
Tamara
Randy
Daniel
G
Laura
Debra
Richard
Michael
Mary
Susan
Andrew

Last_Name
Ace
Hughes
Altoro
Anderson
Baeten
Basteyns
Besler
Blackwood
Boggs
Breunig
Brown
Bruce
Buchkowski
Checkalski
Chesak
Chesebro
Dempsey
Dovi
Dragseth
Ebert
Elitzer
Frailing
Frostman
Fuerlinger
Fumelle
Gehringer
Glassmaker
Hamielec
Hausmann
Hawke
Henn
Henneger
Herbst
Hirsig
Holum
Horan
Jahns
Jansky
Judd
Kitzman
Lane
Malin
Martin

Claim
Type

Settlement Amount After
Deductions for Fees,
Costs, Etc.

Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23

$4,130.40
$7,188.38
$1,389.45
$1,433.03
$8,074.85
$9,706.80
$2,289.70
$17,193.24
$3,923.57
$5,412.26
$18,029.70
$4,207.26
$4,908.25
$7,438.34
$8,404.73
$2,535.03
$4,434.35
$5,103.42
$5,868.02
$4,396.44
$5,385.26
$5,823.52
$4,776.68
$6,376.26
$6,677.81
$8,571.75
$4,030.82
$8,108.66
$9,936.54
$2,001.70
$5,890.76
$6,051.62
$9,472.03
$5,373.71
$5,472.84
$3,060.84
$7,583.30
$2,468.41
$6,348.27
$4,752.60
$5,439.11
$5,409.92
$3,366.74
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Leah
Suzanne
Tammy
Timothy
Ronald
Carissa
Richard
Dianne
David
Cheryl
Ann
Kenneth
Erin
Thomas
Jennifer
Kevin
Steven
Beverly
Jeanine
Brandon
Jason
Michele
Timothy
Susan
Traci
Kristi
Nichole
Ron
Timothy
Jason
Coreen

Menden
Murphy
Niemann
Oliver
Parker
Peterson
Rahmlow
Retzlaff
Richmond
Rocole
Rogers
Ryczek
Salzwedel‐Gonzalez
Schommer
Schrader
Schroeder
Seward
Socha
Stadler
Strayer
Swenson
Takach
Vos
Vreeke
Watson
Wookey
Younk
Bowden
Broerman
Stoll
Ricci

Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23
Rule 23

$7,699.69
$4,644.86
$8,979.32
$10,231.58
$2,991.83
$4,518.39
$4,560.72
$8,167.76
$3,400.31
$6,500.63
$5,836.12
$3,382.86
$3,327.32
$4,432.08
$2,340.36
$7,344.68
$5,710.79
$2,613.83
$8,084.74
$5,955.64
$1,774.78
$10,332.71
$4,430.80
$9,934.26
$8,345.19
$2,027.91
$7,741.37
$315.80
$912.79
$12,407.89
$666.72
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

JOEL WITTEMANN, RANDY UDELL,
CAROL COUILLARD, MICHAEL
LOOMIS, and TERRENCE O'NEIL,
individually and on behalf of the Class, and
others similarly situated,

Court File No. 09-cv-440-slc

Plaintiffs,
v.

WISCONSIN BELL, INC.,
Defendant.

ORDER GRANTING JOINT MOTION FOR
FINAL APPROVAL OF CLASS ACTION SETTLEMENT
The parties to this action, having entered into a Joint Stipulation of Settlement dated
November 18, 2010, and having applied to this Court for preliminary and final approval of the
settlement and the terms thereof; this Court having granted preliminary approval of the
settlement on January 14, 2011, and having directed notice of the settlement, its terms, and the
applicable procedures and schedules to be provided to Settlement Class Members and Named
and Opt-In Plaintiffs; this Court having held a final Fairness Hearing on March 11, 2011 to
determine whether the Settlement Agreement should be granted final approval pursuant to Rule
23(e) of the Federal Rules of Civil Procedure, as "fair, adequate and reasonable;" and all class
and collective action members having been given an opportunity to comment on the settlement;
NOW, THEREFORE, IT IS HEREBY ORDERED, upon consideration of the Joint
Stipulation of Settlement, the parties' joint motion for final approval and memorandum of law in
support, declarations, exhibits, and oral arguments in support thereof, and the proceedings in this
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action to date, as follows:
1.

Except as otherwise specified herein, the Court for purposes of this Order adopts

all defined terms as set forth in the Joint Stipulation of Settlement.
2.

This Court has jurisdiction over the subject matter of this litigation and all matters

relating thereto, and over the Plaintiffs and the Defendant.
3.

This Court confirms as final all portions of its January 14, 2011 Preliminary

Approval Order.
4.

The Notice of Settlement given to the Settlement Class and Plaintiffs, pursuant to

this Court's orders, constituted the best notice practicable under the circumstances, was
accomplished in all material respects, and fully met the requirements of Rule 23(e) of the Federal
Rules of Civil Procedure and due process.
5.

Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, this Court grants

final approval of the Joint Stipulation of Settlement and the settlement terms set forth therein.
The Court finds that the settlement is fair, reasonable, and adequate in all respects. The Court
further finds that the settlement is rationally related to the strength of Plaintiffs' claims given the
Defendant's offer, the complexity, length, and expense of further litigation. The Court also finds
that the settlement is the result of arm's-length negotiations between experienced counsel
representing the interests of the Plaintiffs and Defendant, after thorough factual and legal
investigation, with no evidence of collusion.
6.

The Court further finds that the response of the Class to the settlement supports

settlement approval. Of the 49 Settlement Class Members, 36 have submitted valid, timely claim
forms. Of the 63 Named and Opt-In Plaintiffs, 63 submitted valid and timely claim forms. No
Plaintiff or Settlement Class Member objected to the Settlement.
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7.

The Court finds that the settlement is binding on all Class Members who did not

timely opt out pursuant to the procedures set forth in this Court's January 14, 2011 Order, the
settlement agreement, and the Notice.
8.

The Court approves a "Total Settlement Payment" in the amount of

$1,275,622.36. The Court further approves payments in the total amounts of $551 ,556.33 for the
63 Plaintiffs and $204,249.35 for the Rule 23 Class Members.
9.

The Court finds that the proposed plan of allocating settlement proceeds is

rationally related to the relative strengths of the respective claims asserted. The mechanisms and
procedures set forth in the Settlement by which payments are to be calculated and made to the
participating Settlement Class Members and Plaintiffs are fair, reasonable, and adequate, and
payment shall be made according to those allocations and pursuant to the procedure set forth in
the Settlement.
10.

The Court finds that the proposed incentive awards of $10,000 for each Named

Plaintiff are reasonable and appropriate. The Court further finds that the Named Plaintiffs, three
of whom are current employees of Defendant, took significant steps to protect the interests of
the class, that the class reaped substantial benefits from their actions, and that the amount of
time and effort the Named Plaintiffs expended in pursuing the litigation was extensive.
11.

The Court approves payments from the Total Settlement Payment of $12,530.00

to the Settlement Administrator, Analytics, Incorporated, and finds this amount to be fair and
reasonable.
12.

The Court approves Class Counsel's petition for costs and attorney's fees, and

finds that an award of attorney's fees in the amount of $425,207.45, which represents 33 1/3%
of the Total Settlement Award, and costs in the amount of $22,079.23 is appropriate based on

3
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Fed. R. Civ. P. 23 and applicable precedent from the United States Supreme Court and the
Seventh Circuit Court of Appeals.
13.

The Complaint filed in this action and all claims contained therein are dismissed

in their entirety with prejudice as to all Plaintiffs and Class Members.
14.

The parties entered into the Joint Stipulation of Settlement solely for the purpose

of compromising and settling disputed claims. Defendant in no way admits any violation of law
or any liability whatsoever to Plaintiffs and Settlement Class, individually or collectively, all
such liability being expressly denied by Defendant.
15.

The Court retains jurisdiction over this matter for purposes of resolving issues

relating to administration, implementation, and enforcement of the Joint Stipulation of
Settlement.
Entered this 11 th day of March, 2011.
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Honorable Stephen L. Crocker
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

RICHARD WILCOX,
RICHARD D. MORRIS and
DEWEY STEVENSON,
on behalf of themselves and
all others similarly situated,
Case No. 3:09-CV-659
Plaintiffs,
vs.
ALTERNATIVE ENTERTAINMENT, INC. and
THOMAS BURGESS,
Defendants.

FINAL ORDER

On March 7, 2011 at 1:OOp.m., a hearing was held on the Parties'
motion for final approval of the class settlement of this action ("Settlement").
Class Counsel appeared for the Plaintiffs, Hawks Quindel, by William
Parsons and David Zoeller, Gingras, Cates & Luebke, S.C., by Heath Straka,
and Axley Brynelson, LLP, by Mike Mod!. Defendant appeared by Squire,
Sanders & Dempsey (US) LLP, by Jill S. KiriJa and Liebmann, Conway,
Olejniczak & Jerry, S.C., by Kurt A. Goehre. Plaintiffs and Defendants are
referred to collectively in this order as the Parties.
Having received and considered the Settlement Agreement, the
supporting papers filed by the Parties, and the evidence and argument
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received by the Court at the final approval hearing held on March 7, 2011, by
means of this order (the "Final Approval Order"), the Court grants final
approval to the Settlement, and HEREBY ORDERS and MAKES
DETERMINATIONS as follows:
1.

Except as otherwise specified herein, the Court for purposes of

this Final Approval Order adopts all defined terms set forth in the
Settlement Agreement.
2.

This Court has jurisdiction over the subject matter of this

litigation and all related matters and all state and federal claims raised in
this action and released in the Settlement, and personal jurisdiction over
Defendants and all class members. Specifically, this Court has federal
question jurisdiction over this action pursuant to 28 U.S.C. section 1331;
section 16(b) of the Fair Labor Standards Act ("FLSA"), 29 U.S.C. § 216(b).
3.

This Court, pursuant to 28 U.s.C. section 1332(d) has original

jurisdiction and, also has supplemental jurisdiction pursuant to 28 U.s.C.
section 1367, over all state-law claims asserted by plaintiffs because the
state-law claims derive from a common nucleus of operative fact and form
part of the same case or controversy as those claims over which the Court has
primary jurisdiction.
4.

Pursuant to the Preliminary Approval Order, a Notice of

Settlement and Claim Form were sent to the Settlement Class Members_
These papers informed class members of the terms of the Settlement, their

2
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right to claim a share of the settlement pl'oceeds, their right to object to the
Settlement or to elect not to participate in the Settlement and pursue their
own remedies, and their right to appear in person or by counsel at the final
approval hearing and be heard regarding approval of the Settlement. The
Settlement Notice was provided with ample time for the class members to
follow these procedures.
5.

Additional notice regarding the Settlement was provided

through posting of the legal notice in six regional newspapers, and through
posting of the notice at http://www.aeiclassaction.com/.
6.

The Court finds and determines that this notice procedure

afforded adequate protections to class members and provides the basis for the
Court to make an informed decision regarding approval of the Settlement
based on the responses of class members. Notice was accomplished in all
material respects in the manner prescribed by the Settlement Agreement and
Preliminary Approval Order. The Court finds and determines that the notice
provided in this case was the best notice practicable, which satisfied the
requirements of law and due process, including but not limited to the
requirements of Federal Rule of Civil Procedure 23 ("Rule 23"), the Fair
Labor Standards Act, the United States Constitution, and any other
applicable law.

3
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7.

The Settlement Classes as defined in Section 2.5 of the

Settlement Agreement are certified pursuant to Fed. R. Civ. P. 23 (a) and
(b)(3) .
8.

The 216(b) opt-in settlement class includes all members on

Exhibit A to the Parties' Joint Motion for Final Approval.
9.

Pursuant to Rule 23(e), the Court further finds and determines

that (a) the terms of the Settlement are fair, reasonable, and adequate to the
Settlement Class and to each class membel', (b) 3 of the class members have
opted out of the Settlement, (c) 2 class members have objected to the
Settlement, (d) the Settlement ordered is finally approved, and (e) all terms
and provisions of the Settlement should be and hereby are ordered to be
consummated. The Court specifically finds that the Settlement is rationally
related to the strength of Plaintiffs' claims given the risk, expense,
complexity, and duration of further litigation. The Court also finds that the
Settlement is the result of arms-length negotiations between experienced
counsel representing the interests of the Settlement Classes and Defendants,
after thorough factual and legal investigation.
10.

The Court further finds that the response of the Settlement

Classes to the Settlement supports settlement approval. Of the 2,076
Settlement Class members, 822 individuals, who represent 39.5% of the total
Settlement Class, are claiming $1,041,998.91 of the $1,528,333.40 allocated

4
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to the Settlement Classes, or 68.17% of the total funds allocated to the
Settlement Classes.
11.

The Court finds and determines that the payments to be made

to the class members as provided for in the Settlement Agreement are fair
and reasonable. The proposed plan of allocation is rationally related to the
relative strengths of the respective claims asserted. The Court hereby gives
final approval to and orders the payment of those amounts be made to the
Authorized Claimants out of the $2,330,000 Maximum Settlement Amount in
accordance with the terms of the Settlement Agreement.
12.

The Court approves the award of Enhancement Payments to

Plaintiffs Richard Wilcox, Richard Morris, and Dewey Stevenson in the
aggregate amount of $25,000.00 as fair and reasonable based on the
applicable precedent from the United States Supreme Court and the Seventh
Circuit Court of Appeals.
13.

The Court approves Class Counsel's petition for costs and

attorney's fees and finds that an award of attorney's fees in the amount of
$776,666.66, inclusive of all costs, as set forth in the Court's October 15, 2010
Order granting Class Counsel's petition for attorneys' fees and costs (Dkt.
155), is appropriate based on Rule 23 and applicable precedent from the
United States Supreme Court and the Seventh Circuit Court of Appeals.
14.

The Court approves payment to Rust Consulting, Inc., as

described in Section 4.2 of the Settlement Agreement, with the first $40,000

5
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in such costs and fees paid by AEI from the amount available for the
Maximum Settlement Amount ($2,330,000) and Class Counsel being solely
responsible for all such costs and fees in excess of $40,000. The Court finds
that the payment of the Settlement Administration Costs is fair and
reasonable.
15.

The Court finds that all members of the Settlement Class who

have either: (a) sent a timely Claim Form; or (b) failed to send a timely Claim
Form or Request for Exclusion are hereby deemed to have waived and
released, to the fullest extent of applicable law, as to Defendants and/or the
Released Parties, from any and all past and present wage-related disputes,
matters, claims, demands, and causes of action, of any kind whatsoever,
whether at common law, pursuant to statute, ordinance, or regulation, in
equity 01' otherwise, and whether arising under federal, state, or other
applicable law related to any wage related disputes (including related
retaliation claims) and claims including but not limited to those arising for or
related to any claims arising under the Fair Labor Standards Act ("FLSA"),
29 U.S.C. §201, et. seq., the Michigan Wage Law, M.C.L. 408.381, et. seq., the
Michigan Payment of Wages and Fringe Benefits Act, M.C.L. 408.471, et.

seq., Wisconsin Hours of Labor Laws, Wis. Stat. §§103.01 et. seq., Wisconsin
Minimum Wage Law, Wis. Stat. Chap. 104, Wisconsin Hours of Work and
Overtime Rules, Wis. Admin. Code, §§DWD 272.01 et seq. and 274.01 et seq.,
The Wisconsin Wage Deduction Statute, Wis. Stat. §103.455, The Wisconsin
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Wage Payments, Claims and Collections Law, Wis. Stat. Chap. 109, and
common law claims of conversion which any such Rule 23 Class Member or
Class Representative has or might have, known or unknown, of any kind
whatsoever (the "Wage Classes Released Claims"). The foregoing release does
not include any wage related claims brought pursuant to employment
discrimination statutes or laws.
16.

If, for any reason, the Settlement ultimately does not become

Final (as defined in the Settlement Agreement), this Final Approval Order
will be vacated; the Parties will return to their respective positions in this
action as those positions existed immediately before the parties executed the
Settlement Agreement; and nothing stated in the Settlement Agreement or
any other papers filed with this Court in connection with the Settlement will
be deemed an admission of any kind by any of the Parties or used as evidence
against, or over the objection of, any of the Parties for any purpose in this
action or in any other action.
17.

The Parties entered into the Settlement solely for the purpose of

compromising and settling disputed claims. Defendants in no way admit any
violation of law or any liability whatsoever to the Plaintiffs and the
Settlement Class, individually or collectively, all such liability being
expressly denied by Defendants. The Settlement Agreement is not an
admission by Defendants nor is this Order a finding of the validity of any
claims in the lawsuit or of any wrongdoing by Defendants. Furthermore, the

7
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Settlement Agreement is not a concession by Defendants and shall not be
used as an admission of any fault, omission or wrongdoing by Defendants or
of the existence or non-existence of any fact. Neither this Order, the
Settlement Agreement, any document referred to herein, any exhibit to any
document referred to herein, any action taken to carry out the Settlement
Agreement, nor any negotiations or proceedings related to the Settlement
Agreement are to be construed as, or deemed to be evidence of, or an
admission or concession with regard to Defendants' liability as to any
released claims (as defined in the Settlement Agreement and the Claim
Form) or the denials or defenses of Defendants, and shall not be offered in
evidence in any action or proceeding against the parties hereto in any court,
administrative agency or other tribunal for any purpose whatsoever other
than to enforce the provisions of this Order. This Order, the Settlement
Agreement and exhibits thereto, and any other papers and records on file in
this lawsuit may be filed in this Court or in any other litigation as evidence of
the settlement by Defendants to support a defense of res judicata, collateral
estoppel, release, or other theory of claim or issue preclusion oj' similar
defense as to the released claims.
18.

Without affecting the finality of the Court's judgment in any

way, the Court retains jurisdiction over this matter for purposes of resolving
issues relating to interpretation, administration, implementation,
effectuation and enforcement of the Settlement Agreement.
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19.

This action is dismi s d with prejudice, each sid to bear its own

osts and attorneys' f

except as provided by the Settlem nt Agreement and

. ,.".u-

Entered thl _.'_ day of March, 2011.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN
________________________________________________________________________________________
JOEL WITTEMANN, RANDY UDELL,
CAROL COUILLARD, MICHAEL LOOMIS,
and TERRENCE O'NEIL, individually and
on behalf of the Class, and others similarly situated,

ORDER
09-cv-440-slc

Plaintiffs,
v.
WISCONSIN BELL, INC.,
Defendant.

____________________________________________________________________________________
This matter is before the Court on the parties Joint Motion for Preliminary Approval of
Proposed Settlement and Certification of the Settlement Class ("Motion for Preliminary
Approval").

I.

Preliminary Settlement Approval
1.

Based upon the Court's review of the parties Memorandum in Support of Joint

Motion for Preliminary Approval, and all corresponding exhibits and papers submitted in
connection with the Motion, the Court grants preliminary approval of the settlement.
2.

The Court concludes that at this preliminary stage, the proposed settlement "is

within the range of possible approval." Armstrong v. Bd. Of Sch. Dirs. Of City of Milwaukee, 616
F.2d 305, 314 (7th Cir. 1980), overruled on other grounds by Felzen v. Andreas, 134 F.3d 873
(7th Cir. 1998).
3.

The Court finds that the proposed settlement is the result of extensive,

arm's-length negotiations by counsel well-versed in the prosecution and defense of
wage-and-hour class action lawsuits.
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4.

The assistance of an experienced mediator, David Rotman, reinforces the Court's

finding that the proposed settlement is non-collusive.

II.

Certification of the Settlement Class
5.

For settlement purposes only, the Court certifies the following class under Fed.

R. Civ. P. 23(e) (the "Settlement Class"): all individuals employed by Defendant in the job title
"Manager, Outside Plant Planning and Engineering Design" at any time between July 14, 2006
and May 16, 2009 who are not Plaintiffs as defined in Paragraph 1(e) of the parties' Joint
Stipulation of Settlement.
6.

The Settlement Class meets all of the requirements for settlement class

certification under Fed. R. Civ. P. 23(a) and (b)(3).
7.

The Settlement Class satisfies Fed. R. Civ. P. 23(a)(1) for purposes of a settlement

class because there are more than one hundred putative class members and thus joinder is
impracticable.
8.

The Settlement Class satisfies Fed. R. Civ. P. 23(a)(2) for purposes of a settlement

class because Plaintiffs and the class members share common issues of fact and law, including
whether Defendant and failed to pay Plaintiffs and the class members proper overtime wages.
9.

The Settlement Class satisfies Fed. R. Civ. P. 23(a)(3) for purposes of a settlement

class because Plaintiffs' claims arise from the same factual and legal circumstances that for the
bases of the class members' claims.
10.

The Settlement Class satisfies Fed. R. Civ. P. 23(a)(4) for purposes of a settlement

class because Plaintiffs' Counsel are qualified, experienced, and able to conduct the litigation and
because the Named Plaintiffs' interests are not antagonistic to the class members' interests.
2
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11.

The Settlement Class satisfies Fed. R. Civ. P. 23(b)(3) for purposes of a settlement

class because common factual allegations and a common legal theory predominate over any
factual or legal variations among class members. Class adjudication of this case is superior to
individual adjudication because it will conserve judicial resources and is more efficient for class
members, particularly those who lack the resources to bring their claims individually.

III.

Appointment of Plaintiffs' Counsel as Class Counsel and Named Plaintiffs
as Class Representatives.
12.

The Court appoints Nichols Kaster, PLLP ("Nichols Kaster") as Class Counsel

because they meet all of the requirements of Fed. R. Civ. P. 23(g).
13.

Nichols Kaster did substantial work identifying, investigating, prosecuting, and

settling Plaintiffs' and the class members' claims.
14.

Nichols Kaster's attorneys have substantial experience prosecuting and settling

employment class actions, including wage-and-hour class actions, and are well-versed in class
action and wage-and-hour law. Other courts have repeatedly found Nichols Kaster to be
adequate class counsel in employment law class actions.
15.

The work that Nichols Kaster has performed in litigating and settling this case

demonstrates their commitment to the class and to representing the class' interests.

IV.

Class Notice and Settlement Procedure
16.

The Court approves the Proposed Notice of Settlement (the "Notice") and directs

its distribution to the Class.
17.

The content of the Notice fully complies with due process and Fed. R. Civ. P. 23.

3
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18.

Pursuant to Fed. R. Civ. P. 23(c)(2)(B), a notice must provide:

the best notice practicable under the circumstances, including individual notice to all members
who can be identified through reasonable effort. The notice must concisely and clearly state in
plain, easily understood language: the nature of the action; the definition of the class certified;
the class claims, issues, or defenses; that a class member may enter an appearance through
counsel if the member so desires; that the court will exclude from the class any member who
requests exclusion, stating when and how members may elect to be excluded; and the binding
effect of a class judgment on class members under Rule 23(c)(3). Fed. R. Civ. P. 23(c)(2)(B).
19.

The Notice satisfies each of these requirements and adequately puts class members

on notice of the proposed settlement.
20.

The Notice describes the terms of the settlement, informs the class about the

allocation of attorneys' fees, and provides specific information regarding the date, time, and place
of the final approval hearing.
21.

The Court approves the following settlement procedure and timeline:
1. Not later than January 18, 2011, the Settlement Administrator
will mail the Notice of Settlement to the eligible employees.
2. Plaintiffs and Class Members have until February 18, 2011 to
review the terms of the settlement and return all required
documents.
3. After February 18, 2011 but not later than February 25, 2011,
Plaintiffs will file a Motion for Final Settlement Approval and
Motion for Attorneys' Fees and Costs.
4. On March 4, 2011 at 1:00 p.m., the court will hold a fairness
hearing for the purpose of (a) determining the fairness, adequacy,
and reasonableness of the Settlement; (b) determining Class
Counsel's attorneys' fees and costs; (c) approving the settlement
and stipulation; and (d) entering Judgment.
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5. Defendant will disburse the Total Settlement Amount to the
Settlement Administrator within seven days of the close of the
notice period.
6. Following the Court's Order granting final approval of the
settlement, granting final approval of the stipulation, and entering
Judgment, the Settlement Administrator will mail the settlement
funds to the participating Plaintiffs and Class Members. In
addition, the Settlement Administrator will disburse Plaintiffs'
Counsel's approved attorneys' fees and costs to Plaintiffs' Counsel.
7. Participating Plaintiffs and Class Members will have 120 days
to cash their settlement checks. Following that date, any
unclaimed funds and any funds remaining in the contingency fund
will be donated to a cy pres fund agreed upon by the Parties and
approved by the Court.

22.

The Court approves the FLSA settlement and finds that it was reached as a result

of vigorously-contested litigation to resolve bona fide disputes. See Lynn's Food Stores, Inc. v.
United States, 679 F.2d 1350, 1353 n.8 (l1th Cir. 1982).

Entered this 13th day of January, 2011.
BY THE COURT:
/s/
STEPHEN L. CROCKER
Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

ROXANNE ANDLER,
individually and on behalf of others
similarly situated and the Proposed
Wisconsin Rule 23 Class,

Court File No. 3:11-cv-79
District Judge William M. Conley

Plaintiff,
v.
ASSOCIATED BANC-CORP,
Defendant.

ORDER GRANTING JOINT MOTION FOR PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT AND JOINT STIPULATION FOR CLASS CERTIFICATION
______________________________________________________________________________
The above-entitled matter came before the Court on the parties’ Joint Motion for
Preliminary Approval of Proposed Class Action Settlement and Joint Stipulation for Class
Certification (“Motion for Preliminary Approval”).
I.

Preliminary Settlement Approval
1.

Based upon the Court’s review of the parties Memorandum in Support of Joint

Motion for Preliminary Approval, and all corresponding exhibits and papers submitted in
connection with the Motion, the Court grants preliminary approval of the settlement.
2.

The Court concludes that at this preliminary stage, the proposed settlement “is

within the range of possible approval.” Armstrong v. Bd. of Sch. Dirs. of City of Milwaukee,
616 F.2d 305, 314 (7th Cir. 1980), overruled on other grounds by Felzen v. Andreas, 134 F.3d
873 (7th Cir. 1998).
3.

The Court finds that the proposed settlement is the result of extensive, arm’s1
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length negotiations by counsel well-versed in the prosecution and defense of wage-and-hour
class action lawsuits.
4.

The assistance of an experienced litigator and mediator, Robert Reinhart,

reinforces the Court’s finding that the proposed settlement is non-collusive.
II.

Certification of the Rule 23 Class
5.

For settlement purposes only, the Court certifies the following class under Fed. R.

Civ. P. 23(e) (the “Rule 23 Class”): all persons who worked as RLOs for Defendant within the
State of Wisconsin at any time between January 28, 2009 and July 18, 2010 and who are not optin members of the conditionally certified FLSA collective class (members of the FLSA
collective class will be referred to as the “FLSA Class”).
6.

The Rule 23 Class meets all of the requirements for settlement class certification

under Fed. R. Civ. P. 23(a) and (b)(3).
7.

The Rule 23 Class satisfies Fed. R. Civ. P. 23(a)(1) for purposes of a settlement

class because there are more than seventy (70) putative class members and thus joinder is
impracticable.
8.

The Rule 23 Class satisfies Fed. R. Civ. P. 23(a)(2) for purposes of a settlement

class because the class members share common alleged issues of fact and law, including whether
Defendant failed to pay Plaintiff and the class members proper overtime and minimum wages.
9.

The Rule 23 Class satisfies Fed. R. Civ. P. 23(a)(3) for purposes of a settlement

class because the class members’ claims arise from the same factual and legal circumstances.
10.

The Rule 23 Class satisfies Fed. R. Civ. P. 23(a)(4) for purposes of a settlement

class because Class Counsel are qualified, experienced, and able to conduct the litigation and
because the Named Plaintiff’s interests are not antagonistic to the class members’ interests.

2
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11.

The Rule 23 Class satisfies Fed. R. Civ. P. 23(b)(3) for purposes of a settlement

class because common factual allegations and a common legal theory predominate over any
factual or legal variations among class members. Class adjudication of this case is superior to
individual adjudication because it will conserve judicial resources and is more efficient for class
members, particularly those who lack the resources to bring their claims individually.
III.

Appointment of Plaintiff’s Counsel as Class Counsel and the Named Plaintiff as
Class Representative.
12.

The Court appoints Nichols Kaster, PLLP (“Nichols Kaster”) as Class Counsel

because they meet all of the requirements of Fed. R. Civ. P. 23(g).
13.

Nichols Kaster did substantial work identifying, investigating, prosecuting, and

settling FLSA and the Rule 23 Class members’ claims.
14.

Nichols Kaster’s attorneys have substantial experience prosecuting and settling

employment class actions, including wage-and-hour class actions, and are well-versed in class
action and wage-and-hour law.

Other courts have repeatedly found Nichols Kaster to be

adequate class counsel in employment law class actions.
15.

The work that Nichols Kaster has performed in litigating and settling this case

demonstrates their commitment to the class and to representing the class’ interests.
IV.

Class Notice and Settlement Procedure
16.

The Court approves the Proposed Notices of Settlement (the “Notices”) and

directs their distribution to the FLSA or the Rule 23 Class, whichever is appropriate.
17.

The content of the Notices fully complies with due process and Fed. R. Civ. P. 23.

18.

Pursuant to Fed. R. Civ. P. 23(c)(2)(B), a notice must provide:

the best notice practicable under the circumstances, including individual notice to
all members who can be identified through reasonable effort. The notice must
3
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concisely and clearly state in plain, easily understood language: the nature of the
action; the definition of the class certified; the class claims, issues, or defenses;
that a class member may enter an appearance through counsel if the member so
desires; that the court will exclude from the class any member who requests
exclusion, stating when and how members may elect to be excluded; and the
binding effect of a class judgment on class members under Rule 23(c)(3).
Fed. R. Civ. P. 23(c)(2)(B).
19.

The Notices satisfy each of these requirements and adequately put FLSA and Rule

23 Class members on notice of the proposed settlement.
20.

The Notice describes the terms of the settlement, informs the class about the

allocation of attorneys’ fees, and provides specific information regarding the date, time, and
place of the final approval hearing.
21.

The Court approves the following settlement procedure and timeline:

(1)

Class Counsel will mail the Notices of Settlement to the appropriate
eligible employees within five (5) days of the Court’s order granting
preliminary settlement approval.

(2)

FLSA and Settlement Class Members will have thirty (30) days to review
the terms of the settlement and return the required documents.

(3)

The parties will file a Motion for Final Settlement Approval and Class
Counsel will file a Petition for Attorneys’ Fees and Costs within seven (7)
days of the close of the thirty (30) day notice period.

(4)

The Court will hold a fairness hearing seven (7) days after receipt of the
parties’ Motion for Final Settlement Approval and Class Counsel’s
Petition for Attorneys’ Fees and Costs.

(5)

No later than fourteen (14) days after entry of the Court’s Order granting
final approval of the settlement and granting final approval of the
stipulation, Defendant will deliver all Settlement Checks to Class Counsel.
Class Counsel will then promptly mail the settlement funds to the
participating FLSA and Rule 23 Class members. In addition, Defendant
will send Class Counsel’s approved attorneys’ fees and costs to Class
Counsel.

(6)

Participating FLSA and Class Members will have ninety (90) days to cash
or deposit their Settlement Payment. Following that date, any unclaimed
funds and any funds remaining in the contingency fund will be donated to
4
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a cy pres fund agreed upon by the Parties and approved by the Court as
part of the final approval motion.
22.

The Court approves the settlement and finds that it was reached as a result of

vigorously contested litigation to resolve bona fide disputes. See Lynn’s Food Stores, Inc. v.
United States, 679 F.2d 1350, 1353 n.8 (l1th Cir. 1982).

It is ORDERED this _____ day of ______________, 2011.

_________________________
Honorable William M. Conley
United States District Court Judge
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