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Plaintiff Merle Norflet (the “Named Plaintiff” or “Class Representative”), on behalf of

the certified class, and Defendant John Hancock Life Insurance Company (“Hancock”)

respectfully request that this Court grant the Motion for Preliminary Approval of the Settlement

and the Notice to Class Members (“Motion”). Under all applicable standards, the proposed

settlement is fair, adequate, and reasonable. It is the product of extensive bargaining by both

sides for over more than a year, and it reflects a significant achievement by creating fair amends

for historic practices that ended more than 50 years ago. The settlement amount of $24.4

million plus interest commencing 20 days from the preliminary approval order appears to be the

largest civil rights settlement ever reported in the U.S. District Court for the District of

Connecticut. Therefore, Class Counsel respectfully urges the Court to preliminarily approve the

Settlement Agreement and Notice Plan and schedule a date for a final approval hearing.

I. INTRODUCTION

The Named Plaintiff, who is the fiduciary over her mother’s estate, filed this lawsuit on

July 7, 2004, alleging that John Hancock violated her mother’s civil rights by refusing to sell her

and other African-Americans life insurance polices on the same terms as white customers, in

violation of 42 U.S.C §§ 1981 and 1982. The Plaintiff alleged that, during a period ending in

the 1960’s, Hancock maintained no-solicitation and no-commission policies with respect to sales

of insurance policies to African-Americans. She also alleged that Hancock refused to pay

commission to agents who sold policies to African-Americans, which resulted in agents only

offering African-Americans inferior policies, for which no medical examination or review of

medical records was required. Accordingly, those African-American customers who were sold

policies were not offered the full range of Hancock’s products, but were instead made to choose

from lower-grade offerings known as “industrial,” “burial,” and “monthly debit” policies.
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Defendant denies these allegations.

From the outset, the lawsuit was intensively litigated through the full panoply of

procedural steps that can occur in a class action lawsuit (except trial), as is set forth below.

Motion practice was continuous and contentious. Discovery was comprehensive and no less

contentious. Following the Court’s certification of the Class in 2007 (and the denial of

Defendant’s motion for summary judgment), and following an unsuccessful petition for

interlocutory review to the Second Circuit under Fed. R. Civ. P. 23(f) in late 2007, the parties

began settlement negotiations that have been ongoing for over a year. The negotiations were

exceedingly hard-fought in every respect and difficult given the often widely divergent views of

the parties. Beginning in December 2007, the settlement negotiations were facilitated by Joseph

Garrison, Esq. who was retained by Hancock to serve as the settlement facilitator. Due to the

high esteem counsel for both parties have for Mr. Garrison, he effectively functioned as a

mediator whose shuttle diplomacy turned out to be indispensable.

The Settlement now before this Court calls for a settlement fund of $24.4 million that will

permit Class Members an opportunity to make claims to redress practices from over a decade

ago that Class Representative maintains are racially discriminatory. This is a historic settlement.

As set forth below, a comprehensive plan for administering the settlement has been established

and the parties will jointly select a Special Master for the settlement. If funds remain after

payment of all valid claims, the parties have agreed that the balance will be given as a cy pres

award to organizations that benefit the African-American community.1 Thus, the full amount of

1 Such organizations include, but are not limited to, organizations that address (a) systemic
education issues affecting African-American students in the Northeast and Mid-Atlantic regions
of the United States; (b) health issues that disproportionately impact African-Americans; (c)
systemic problems stemming from the continuing adverse consequences of Hurricane Katrina
that impact communities that are predominantly African-American; and (d) other organizations
that benefit the African-American Community.
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the Settlement Fund will be utilized and there will be no reversion of funds to the Defendant. The

parties agree that the Settlement will constitute a full and complete adjudication of the Plaintiff’s

and Class Members’ rights as set forth in the Settlement Agreement. Class Counsel submits that

the settlement is fair, adequate, and reasonable, and therefore the settlement warrants the Court’s

preliminary approval.

II. HISTORY OF THE CASE

The Named Plaintiff filed her class action complaint Court on July 7, 2004. Following

service of the complaint and appearance of counsel by Defendant, on September 14, 2004,

Defendant answered and asserted various affirmative defenses. Shortly thereafter, the parties

engaged in a series of discussions concerning the scope of the claims and the case to ascertain if

it was possible to reach an early resolution. These initial efforts proved unavailing and thereafter

the case was intensively litigated.

On May 16, 2005, the Plaintiff filed an amended complaint, against which Defendant

filed a motion to dismiss on May 26, 2005. In the Amended Complaint, she alleged that until

sometime in the 1960’s John Hancock either refused to sell life insurance to African-Americans

or offered policies on discriminatory terms, by not offering African-American customers the

same insurance options as Caucasian customers. The Complaint alleges that John Hancock

steered African-Americans to substandard policies such as industrial life, industrial weekly, and

burial life insurance polices which had relatively low face values but were far more expensive

than ordinary life insurance polices over the long term.

Plaintiff also alleged that when John Hancock demutualized in 2000, it gave holders of

industrial polices fewer shares of stock and has paid them less in dividends than holders of

ordinary policies, who were more likely to be Caucasian. Finally, Plaintiff and the class alleged
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that Hancock failed to maintain proper records of the substandard policies and did not make

timely payment of death benefits or provide copies of the policies when requested. Plaintiff

sought monetary relief.

Defendant’s May 2005 motion to dismiss contended that Plaintiff did not have standing

to bring a claim because there was no evidence that her mother could have afforded to pay the

premiums on ordinary life insurance policies. Defendant also argued that Plaintiff could not

bring unjust enrichment claims seeking equitable disgorgement because she had an adequate

remedy at law under the civil rights statutes. In March 2006, after full briefing, the Court denied

Defendant’s motion in its entirety. Order at Docket No. 43; Norflet v. John Hancock Fin. Servs.,

Inc., 422 F. Supp. 2d 346, 355 (D. Conn. 2006).

Discovery then began in earnest. Plaintiff propounded interrogatories, requests for

production and requests for admissions. In response, Defendant produced tens of thousand of

pages of documents and made additional documents available for review at its home office.

Plaintiff’s counsel spent hundreds of hours reviewing documents.

Plaintiff took numerous depositions of individuals designated by Defendant to be

knowledgeable about various facts and practices at issue in the case, including, for instance, the

history of Hancock’s policies regarding the sale of life insurance to African-Americans,

payment of commissions on the sale of life insurance policies to African-Americans, how and

when those policies changed, the extent Hancock retained documentation on the sale of such

policies, criteria for the sale of different types of policies, various investigations by government

entities and the press regarding discriminatory life insurance practices, and related issues.

During this discovery phase both sides filed discovery-related motions before the Court and

hearings were held on those motions.
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Through discovery, Plaintiff learned that during a large part of the twentieth century John

Hancock had a policy of not soliciting African-American customers or paying commissions on

sales that nevertheless might have occurred. John Hancock did not dispute that up to a point in

the 1950’s the Company had a policy of not paying commission on the sale of life insurance to

African-Americans, except in New York where it was mandated by statute.

In December 2006, Plaintiff moved for class certification, which Defendant opposed,

leading to comprehensive briefing as to the suitability of this action for class certification under

Fed. R. Civ. P. 23. In connection with these motions, both parties filed expert reports, which led

to their experts being deposed. There was also motion practice on such ancillary matters as the

sealing of documents. On May 21, 2007, Hancock filed a motion for summary judgment

including extensive exhibits, which led to a cross-motion for partial summary judgment by

Plaintiff. These additional motions received further extensive briefing on the factual predicates

and claims in the case.

Following a nearly day-long hearing on the certification, on September 6, 2007, the Court

granted class certification under Fed. R. Civ. P. 23(b)(2) and (b)(3), finding that the Named

Plaintiff Ms. Norflet was an adequate Class Representative and that the requirements of Rule 23

were met in this matter. At the same time, the Court denied Defendant’s motion for summary

judgment. Order at Docket. No. 149; Norflet v. John Hancock Life Ins., 2007 U.S. Dist. LEXIS

65793 (D. Conn. Sept. 6, 2007); Order at Docket. No. 150; Norflet v. John Hancock Life Ins.,

2007 U.S. Dist. LEXIS 65797 (D. Conn. Sept. 6, 2007).

The Court certified a class consisting of “all African American persons who are

purchasers, owners, insureds or beneficiaries of industrial weekly life insurance policies or

monthly debit policies issued by John Hancock prior to or during 1958.” Doc. No. 149. 2007
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U.S. Dist. LEXIS 65793, at *35. Hancock petitioned the Second Circuit pursuant to Federal

Rule of Civil Procedure 23(f), seeking review the certification order. In November 2007, the

Second Circuit denied the petition.

The Named Plaintiff thereupon moved to reopen discovery on several specific matters,

including discovery relating to damages. During this same time frame, in late 2007 and into

2008, the Court ordered the parties to discuss forms of notice and to begin preparing their

respective cases for trial.

Following the certification order and denials of the summary judgment motions, in

October 2007, Defendant retained Joe Garrison, Esq. with Garrison Levin Epstein Chimes &

Richardson, PC to assist it in connection with the parties’ ongoing settlement dialogue. The

discussions began in earnest following the denial of the Rule 23(f) appeal in December 2007,

and the parties continued to engage in arm’s-length settlement negotiations until an agreement

was reached. These negotiations have taken over a year and required more than a dozen

meetings in Boston, New Haven, New York City and Washington D.C., as well as numerous

telephone calls and conferences. A comprehensive Memorandum of Understanding was finally

reached on December 3, 2008. Nearly every line of the Memorandum of Understanding

(“MOU”) was negotiated, often fiercely, and marathon negotiation telephone conference calls

between the two sides lasted until virtually the minute that the MOU was agreed-upon and

signed.

Over the next two months, the parties worked diligently to conclude the negotiations

regarding the Settlement Agreement and related issues such as specifics on notice and the

Special Master. With regard to notice, the parties have been working with A.B. Data, a
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nationally recognized claims administrator and expert on notice matters, and it has agreed to

serve as the Claims Administrator if this settlement is approved

The Stipulation of Class Action Settlement (“Settlement Agreement”)2 was signed on

February 5, 2009. The parties now seek preliminary approval of the Settlement, the ordering of

Notice and other relief pursuant to Fed. R. Civ. P. 23(e).

III. SUMMARY OF THE SETTLEMENT TERMS

If approved, the Settlement will provide for a settlement fund of $24.4 million, plus

interest starting 20 days from preliminary approval, that will be used for satisfaction of

individual claims, possible cy pres relief, notice costs, claims administration by a claims

administrator, the payment for the proposed Special Master, and attorneys’ fees and costs. As

explained Cyrus Mehri’s Declaration, attached hereto as Exhibit A, prior to executing the

Settlement Agreement, class counsel briefed Named Plaintiff Merle Norflet on the settlement

terms and she wholeheartedly supports the settlement. (Mehri Decl. ¶ 16)

A. General Terms

The settlement class includes all members of the Court-certified class. All class members

who do not opt out of the settlement would release all claims that arise out of or relate to the

allegations giving rise to this lawsuit. The parties will jointly propose a Special Master to be

appointed by the Court. The Special Master will be responsible for determining the eligibility of

those of individuals who opt out, object and/or submit claims. Class members may opt out of,

or object to, the settlement by making the requisite submission to the Special Master within the

prescribed period. Prior to the final fairness hearing, the Special Master will issue a report of

class members who have opted out of the settlement or objected. Individuals who wish to seek

the Court’s review of the Special Master’s determination will have 21 days to do so. After Final

2 Citations to the Settlement Agreement herein are abbreviated as “S.A.”.
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Approval of the Settlement, individualized notice will be sent via U.S. Mail to all owners of

Inforce WPI, MPI, and MDO Policies, reasonably identifiable via John Hancock’s electronic

records. Additional forms of notice will ensure that the requirements of due process are met,

including Internet notice, publication notice, and outreach to various African-American affinity

groups.

This case presents a number of unusual aspects, since the events at issue took place

decades ago. The Settlement Agreement reflects the parties’ efforts to ensure fair treatment of

all the valid class members, while at the same time minimizing the possibility that claims will be

paid to persons who are not actual class members. Thus, all individuals seeking to opt-out,

object or submit claims under the Settlement, must be determined to be eligible class members.

They will be required to submit appropriate documentation, including: (1) documents

evidencing the existence of a Class Policy, such as a copy of a Class Policy, a valid policy

number for a Class Policy, evidence of payment of a death claim on a Class Policy, or a copy of

some other reliable documentation, including but not limited to correspondence relating to a

Class Policy. To the extent such documentation is not available, attestation in the form of a

declaration or an affidavit signed and sworn under penalty of perjury, or other forms of proof,

supporting the existence of a Class Policy will be considered; (2) documents evidencing that the

Individual is a purchaser, owner, beneficiary or insured of a Class Policy. To the extent such

documentation is not available, attestation in the form of a declaration or an affidavit signed and

sworn under penalty of perjury, or other forms of proof, supporting the that the Individual is a

Class Member will be considered; and (3) documents evidencing that the Individual is African

American, such as a copy of a birth certificate, death certificate, driver’s license, or some other

government-issued document reflecting the Individual’s race. To the extent such documentation
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of status as African American is not available, a declaration or an affidavit that is signed and

sworn under penalty of perjury that the purchaser, owner, beneficiary or insured is African

American will be considered. (S.A. 6)

Individuals without documentation evidencing the existence of a Class Policy may

contact the Claims Administrator for assistance by dialing a toll-free telephone number or

making a written request.3 The Claims Administrator will have access to certain records made

available by Hancock.

B. Monetary Relief for the Named Plaintiff and Class Members

The Settlement requires John Hancock to establish a Settlement Fund in the amount of

$24,400,000 that will be paid into an interest bearing Qualified Settlement Fund within 20 days

of the preliminary approval order. (S.A. 19) The settlement fund and accrued interest will be

used to pay the claims of class members, including the Named Plaintiff, counsel’s fees and

expenses and costs of administration of the settlement. Relief will be awarded on a per policy

basis. Each class member who submits a valid claim as determined by the Special Master and/or

Claims Administrator is entitled to up to $1,200 per Class Policy. A claimant may obtain an

3 Necessity of proof of class membership for exclusion or objection purposes is not
unusual in class action settlements, including, in insurance cases. See, e.g., Hill v. American
Medical Security Life Ins. Co., No. W-06 CA 332, Preliminary Approval Order, April 9, 2008
(W.D. Tex.) (requiring proof of insurance policy number for objection); Evans v. Stewart Title
Guaranty Co., No. 04-06630-05 (Circuit Court, Broward County) (required proof of class
membership, including policy number, for exclusion or objection); In re Lernout & Hauspie Sec.
Litig., No. 00-cv-11589 (D. Mass.) (requests for exclusion required demonstration of ownership
of shares and dates of sales and purchases as to membership in the class).

As is common in class action settlements, the parties also have agreed to a separate,
confidential “blow provision” pursuant to which Defendant can, at its option, withdraw from the
settlement should a certain threshold number of class members opt-out of the settlement. This is
kept confidential in order to protect the integrity of the claims process. See, e.g., In re Warfarin
Sodium Antitrust Litig., 212 F.R.D. 231, 253 (D. Del. 2002); In re: Remeron End-Payor
Antitrust Litig., No. 02-2007, 2005 U.S. Dist. LEXIS 27011 at *53 (D.N.J. Sept. 13, 2005)
(citing id.).
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award for each covered policy pursuant to which s/he is a class member. In the event that

multiple valid claims are submitted for a particular Class Policy, the Special Master will

determine the allocation of monetary relief to the claimants. (S.A. 20) If the Settlement is

approved, Named Plaintiff Norflet, as fiduciary for her mother who owns three Class Policies,

will receive an additional incentive award of $20,000 for her influential role in the case and her

willingness to serve as a class representative on behalf of the Class. Id.

C. Cy Pres Provision for Unclaimed Settlement Funds

The class in this case has been estimated by Hancock at approximately 350,000, but

according to John Hancock expert Randall P. Mire, F.S.A., M.A.A.A., F.C.A., due to the passage

of time, this is only a best estimate. Accordingly, the parties cannot predict the extent to which

claims will be made but, to Plaintiff and her counsel, a sine qua non of the Settlement was that

this would not to be a reverter settlement. Rather, in the event the valid claims that are made do

not exhaust the settlement funds, the remaining monies will distributed in the form of a cy pres

award to appropriate organizations that benefit the African-American community. As set forth in

the Settlement Agreement, these could include, but are not limited to, organizations that address:

(a) systemic education issues affecting African-American students in the Northeast and Mid-

Atlantic regions of the United States; (b) health issues that disproportionately impact African-

Americans; (c) systemic problems stemming from the continuing adverse consequences of

Hurricane Katrina that impact communities that are predominantly African-America; and (d)

other organizations that benefit the African-American community. (S.A. 19-20) After input

from John Hancock, Class Counsel will propose the specific cy pres recipients for approval by

the Court.
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D. Attorneys’ Fees and Costs

Class Counsel will petition the Court for reasonable attorneys' fees and expenses payable

from the Settlement Fund. The Settlement Agreement provides that Class Counsel may seek up

to twenty-eight percent (28%) of the Settlement Fund to cover all past fees and costs, plus a

second payment of $400,000 for fees and expenses that will likely be incurred during the term of

the Settlement. The second amount will be payable on the anniversary of the final fairness

hearing. (S.A. 21) Class counsel’s collective lodestar and expenses to date are approximately

$3.2 million. (Mehri Decl., ¶ 27)

III. THE COURT SHOULD GRANT PRELIMINARY APPROVAL OF THE
SETTLEMENT

A. The Governing Standard

In determining whether preliminary approval is warranted, the sole issue before the

Court is whether the proposed settlement is within the range of what might be found fair,

reasonable and adequate, so that notice of the proposed settlement should be given to class

members, and a hearing scheduled to consider final approval.4 The Court reviews the

proposal preliminarily to determine whether it is sufficient to warrant public notice and a

hearing. If so, the final decision on approval is made after the hearing. Manual for Complex

Litigation, Fourth, § 13.14, at 172- 73 (Fed. Jud. Ctr. 2004) (“Manual Fourth”). The Court

is not required at this point to make a final determination:

The judge must make a preliminary determination on the
fairness, reasonableness, and adequacy of the settlement terms
and must direct the preparation of notice of the certification,
proposed settlement, and date of the final fairness hearing.

4 This Court has applied the “fair, reasonable and adequate” standard for preliminary
approval in a number of cases. See, e.g., Lessard v. Rent-A-Center East, Inc, 250 F.R.D. 103 (D.
Conn. 2008); In re Greenfield Online Secs. Litig., No. 07-cv-01118, 2008 U.S. Dist. LEXIS
84175, (D.Conn. Oct. 20, 2008); Piazza v. First Am. Title Ins. Co., No. 06-cv-765, 2008 U.S.
Dist. LEXIS 65344 * 5 (D. Conn. Aug. 26, 2008).
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Id. at § 21.632, at 321. Preliminary approval is the first step in a two-step process

required before a class action may be finally settled. Id. at 320. Courts first make a

preliminary evaluation of the fairness of the settlement, prior to notice. Id. at 320-21. In

some cases this initial assessment can be made on the basis of information already known

to the court and then supplemented by briefs, motions and an informal presentation from

the settling parties. Id.

There is an initial strong presumption that a proposed class action settlement is fair

and reasonable when it is the result of arm’s length negotiations. See In re EVCI Career

Colleges Holding Corp. Sec. Litig., 2007 U. S. Dist. LEXIS 57918, at * 11 (S.D.N.Y. July

27, 2007); see also Newberg on Class Actions § 11.41 at 11-88 (3d ed. 1992). The proposed

Settlement here is the result of particularly lengthy, contentious and complex arm’s-length

negotiations between all parties and one in which a recognized civil rights lawyer served as

a de facto mediator. Counsel on both sides here are experienced and thoroughly familiar

with the factual and legal issues presented. Courts recognize that the opinion of experienced

and informed counsel supporting settlement is entitled to considerable weight. See In re

Global Crossing. Sec. & ERISA Litig., 225 F.R.D. 436, 461 (S.D.N.Y. 2005).

“Once the judge is satisfied as to the certifiability of the class and the results of the

initial inquiry into the fairness, reasonableness, and adequacy of the settlement, notice of a

formal Rule 23(e) fairness hearing is given to the class members.” Manual Fourth at §

21.633, at 321. Preliminary approval permits notice of the hearing on final settlement

approval to be given to the class members, at which time class members and the settling

parties may be heard with respect to final approval. Id. at 322. The proposed Settlement

now before this Court and on file herein falls squarely within the range of reasonableness
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warranting the approval notice apprising class members of the Settlement and establishing a

hearing on final approval.

The following factors are those that courts should consider in deciding whether to

preliminarily approve a proposed class settlement. (1) the complexity, expense and likely

duration of the litigation; (2) the stage of the proceedings, the amount of discovery completed

and the risks of establishing liability and the risks of establishing damages; and (3) the range of

reasonableness of the settlement fund in light of the best possible recovery and the range of

reasonableness of the settlement fund to a possible recovery in light of all the attendant risks of

litigation. See, e.g., In re EVCI Sec. Litig., 2007 U.S. Dist. LEXIS 57918, at *14-30 (citing

City of Detroit v. Grinnell Corp. , 495 F.2d 448, 463 (2d Cir. 1974) (leading decision on

final court approval of a class action settlement)); see also Lessard, 250 F.R.D. at 107

(granting preliminary approval and referencing Grinnell factors); Greenfield, 2008 U.S. Dist.

LEXIS 84175, at *14 (same).5 The proposed Settlement easily satisfies each of these

requirements.

B. The Complexity, Expense and Likely Duration of Litigation Weigh in Favor
of Preliminary Approval of the Settlement

This case is a very complex case in several respects. It involves a painful history of

discrimination that occurred several generations ago, and it was difficult to locate, organize and

understand the significance of those records that were still available. The docket illuminates the

complexity of the defense of the case, with the full range of procedural and tactical matters that

can be employed in a class action from dispositive motions to class certification motions to

discovery disputes. The sheer weight and length of Defendant’s expert report from Mr. Mire

5 Many preliminary approval motions entail demonstrations that the case can properly be
certified as a class action but since, here, the Class has been certified, no such demonstration is
necessary.

Case 3:04-cv-01099-JBA   Document 189   Filed 02/05/09   Page 15 of 24



14

captures the breadth of the issues presented in the case. From Plaintiff’s perspective, the case

was further complicated by the fact that direct knowledge of what occurred vis-à-vis the sale of

insurance to individual African-Americans in the 1940’s and 1950’s was not forthcoming from

the documents produced by Defendant and no one remained at the company who retained actual

knowledge. The parties’ experts disagreed on the nature of the discrimination alleged and how

one would properly calculate individual damages.

The case presents complex and novel legal issues, as was evident during the full day of

oral argument that occurred on the class certification motion. If this case went to trial, and if the

Named Plaintiff and the Class prevailed, there is a strong likelihood Hancock would seek review

of the myriad legal and factual issues involved in the case – ranging from statute of limitations

arguments to the need for individual proof of damages. In light of the litigation risks, this

substantial settlement, resolving in a fair manner the claims in the litigation, is clearly in the best

interest of the Class. In addition, members of this particular class are already quite advanced in

age, and any appeals delay payment, even assuming success at trial, for, possibly years. As a

result, fewer class members would actually see the benefits of the litigation.

C. The Advanced Stage of the Litigation and the Risks of Establishing Liability
and/or Damages Weigh in Favor of Preliminary Approval

This case was on a trial track and extensive discovery has occurred. The full range of

discovery had educated both sides as to the nature of the claims and defenses that could be

asserted and the Court had already faced motions on legal and factual matter from the motion to

dismiss at the outset to the cross-motions for summary judgment. The case was fraught with

risks for both sides, and certainly for the Class, in terms of establishing liability and the measure

of damages. While Plaintiff believed there was a significant likelihood of establishing the fact

that Defendant had acted in violation of law in its discriminatory sales practices, if the case
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proceeded to trial, the Class would have faced the difficulty of convincing a jury that

Defendant’s practices were employed with the intent to discriminate.

Thus, a jury might have found liability but also have concluded that no or only nominal

damages were warranted. These were real risks that Plaintiff faced if the case continued to trial

and strongly support the fairness, reasonability and adequacy of the nearly $25 million

Settlement.

D. The $24.4 Million Settlement is Reasonable in Light of the Risks of Litigation

As noted, the demonstration of actual damages on an individual or class-wide basis

would have been problematic. Plaintiff would have to succeed on a claim for punitive damages

without a substantial showing of individual harms. Given the lack of live witnesses to the events

at issue (even the named Plaintiff could not testify as to damages claims), the potential outcome

was highly speculative. Of course, the possibility always exists that after all appeals the Named

Plaintiff and Class might have hit a home run – but it’s also possible they could strike out, or hit

a single. And any actual payoff would be far down the road if this case went to trial and a large

recovery was awarded.

On the other hand, the $24.4 million Settlement Fund is one of the largest funds ever

created in a reported civil rights case in this District. (Mehri Decl. ¶ 21) Such considerable

relief makes approval of the settlement appropriate, particularly when measured against the

speculative recovery, as just discussed, that would have been faced had this case proceeded to

trial. The Plaintiff and Class members, as well as Defendant, would have faced substantial risk

factors at trial given that the alleged discrimination occurred over 50 years ago. See Thompson,

216 F.R.D. at 62 (finding that the complexity of issues, including the fact that the policies

extended back nearly 100 years weighed in favor of settlement). Evidentiary issues would likely
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plague both parties at trial, and, as noted, could have been a serious obstacle to proving damages.

And although Plaintiff survived summary judgment, complex statute of limitations issues would

likely arise again at trial or on appeal. Given the potential risks, costs and delays associated with

trial and probable appeals, the certainty of the sizeable $24.4 million Settlement is undoubtedly

fair.

Additionally, where, as here, counsel are experienced class action and civil rights

litigators, this settlement is properly accorded a presumption of fairness. See, e.g. Greenfield

Online, 2008 U.S. Dist. LEXIS 84175, at *13 (D. Conn. Oct. 20, 2008) citing In re Initial Pub.

Offering Sec. Litig., 243 F.R.D. 79, 87 (S.D.N.Y. 2007) (“[a] presumption of fairness, adequacy,

and reasonableness may attach to a class settlement reached in arm's-length negotiations between

experienced, capable counsel after meaningful discovery”); In re Priceline.com, Inc., 60 Fed. R.

Serv. 3d 273, 2007 U.S. Dist LEXIS 52538, *8 (D. Conn. July 19, 2007) (same).

Finally, the role of the Court-appointed Special Master provided for in the Settlement

enhances its fairness. The independent Special Master has authority to resolve issues relating to

Class membership and allocation of claims so that only demonstrably valid claims will be paid.

Thus, the Special Master provides an extra layer of independence, imprimatur, and fairness to the

claims administration process. And, lastly, the fact that the Settlement is non-reversionary

enhances its fairness because the cy pres recipients will benefit the African-American

community. As the likelihood of all Class members ever being able to make claims (given the

historical circumstances) is slight, such cy pres relief will, in effect, aid all such class members in

the next best manner, an exceedingly appropriate use of the cy pres process and remedy.

For these reasons, the settlement is fair, adequate and reasonable in the relief it provides

to Class members as well as to the African-American community.
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V. THE PROPOSED FORM OF NOTICE SHOULD BE APPROVED

Under Rules 23(c)(2) and (e)(1)(B) of the Federal Rules of Civil Procedure, notice

must be given to members of the Class of certification of the Class and of a proposed class

action settlement. Rule 23(e)(1)(B) provides only that “[t]he court must direct notice in a

reasonable manner to all class members who would be bound by a proposed settlement.”

The Second Circuit has interpreted this provision as follows:

The standard for the adequacy of a settlement notice in a class action
under either the Due Process Clause or the Federal Rules is measured
by reasonableness. There are no rigid rules to determine whether a
settlement notice to the class satisfies constitutional or Rule 23(e)
requirements; the settlement notice must “fairly apprise the prospective
members of the class of the terms of the proposed settlement and of the
options that are open to them in connection with the proceedings.”
Notice is “adequate if it may be understood by the average class
member.”

Masters v. Wilhelmina Model Agency, Inc. , 473 F.3d 423, 438 (2d Cir. 2007) (citing Wal-

Mart Stores, Inc., 396 F.3d at 113-14). A district court’s decision regarding the form and

content of notices sent to class members is reviewed only for an abuse of discretion. 473

F.3d at 438 (citing In re “Agent Orange” Prod. Liab. Litig. , 818 F.2d 145, 168 (2d Cir.

1987)).

To ensure that due process concerns are satisfied, the parties have worked diligently

to prepare a thorough Notice Plan with the aid of AB Data, the claims administrator agreed

upon in the Settlement Agreement and a firm with great experience in notice and claims

administration of similar kinds of complex class actions, including historical redress

actions.

First, summary notice will be directly mailed to all owners of Inforce WPI, MPI, and

MDO Policies, reasonably identifiable via John Hancock’s electronic records. This is the
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group for whom direct mail notice is practicable. The parties estimate that direct mail

notice will be sent to approximately 500,000 individuals (of whom but a small percentage

will be actual Class Members). These individuals who receive summary notice via U.S.

Mail will be able to request a Class Notice Package, including the long form of notice,

which will provide the necessary information about the case and the settlement, the manner

in which claims could be made and the manner in which they could, should they decided to

do so. The Class Notice Package will also be available online at a website established for

the Settlement.

Second, publication notice will be utilized to reach the rest of the class. Publication

notice will take the form of advertisements in regional newspapers, traditionally African-

American magazines and newspapers, and on the internet as well as notice to African-

American online, internet groups. In addition, a website and toll-free number will be

established to provide information about the Settlement and people will be directed how to

access the Class Notice Package online or how to request these documents via U.S. Mail.

Documents will also be available on Class Counsel’s website.

Finally, the Claims Administrator and Class Counsel will organize notice through

outreach to African-American affinity organizations. The parties will ask the affinity

organizations to circulate jointly-approved notice materials to their African-American

memberships. Utilizing the internet and affinity groups will provide wide-sweeping, yet targeted

notice that will more than comply with the dictates of due process but also will not unnecessarily

deplete the Settlement Fund.

In Thompson, the court found that a notice plan, which included direct mail, a toll-free

hotline, a website, television and radio advertisements, advertisements in demographically
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focused newspapers and periodicals, and internet advertisements, met the requirements of Rule

23(c)(2) and 23(e). 216 F.R.D. at 68. Here, the parties, with the advice from a highly-

experienced claims administrator, A.B. Data, have decided to forgo very expensive television

advertisements and have supplemented the notice with extensive outreach to African-American

affinity groups and wide-reaching, less-expensive internet options.

The parties believe that, upon the full submission of the summary and long forms of

notice, the Court will find that the Notice Plan is appropriate under the circumstances and will

approve it so as to enable the Class to learn of the Settlement and their choices under it, and

thereby enable the Court to proceed to a final approval hearing.

VI. THE REQUESTED FEE AWARD WILL BE REASONABLE

While the fees and cost petition will be presented in full at the time of the final approval,

for present purposes, the requested 28% allocation for services incurred during the litigation to

date is probably below the median in this Circuit for fee requests. Even though courts in the

Second Circuit “have awarded fees ranging from 15% to 50% of the settlement fund,” Maley v.

Del Global Technologies Corp., 186 F. Supp. 2d 358, 370 (S.D.N.Y. 2002) (approving an

attorneys’ fee award of 33.3% of the common fund), this Court has recently awarded fees of 30%

and 33.3% of the common fund. See, e.g., Priceline.com, 2007 U.S. Dist. LEXIS 52538, at *13

(finding fee of 30% of the $80 million settlement); State Police, 1999 U.S. Dist Lexis 21491 (D.

Conn. Dec. 2, 1999) (approving fee of 33.3% of common fund in federal wiretapping and

privacy case). Notably, the amount is also below the percentage approved in a prior race case in

this Circuit involving discrimination in the sale of life insurance. Thompson v. Metro. Life Ins.

Co., 216 F.R.D. 55, 60, 71 (S.D.N.Y. 2003) (approving attorneys’ fees of $24,245,000, which

represented up to 46.6% of the total settlement, depending on the total claims received; although
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the total value of the settlement is unclear from the opinion, the benefits to the class were to be

no less than $52 million and no more than $90 million).6

While the fee petition submitted prior to final approval will detail fully how the

request meets the standards set by Goldberger v. Integrated Resources, Inc., 209 F.3d 43, 44 (2d

Cir. 2000), of particular note should be the point that Class Counsel undertook this case on an

entirely contingent basis as to both fees and expenses when the success of the case was highly

speculative.7 Though the Class was ultimately certified and the Class Representative’s claims

survived a summary judgment motion, such success was far from certain when the case began,

especially given the complexity of the issues and potential problems proving discrimination that

occurred decades ago. Indeed, from the outset, Plaintiff ran the risk that the statute of limitations

might ultimately bar her claims or claims of the class. See, e.g., Thorn v. Jefferson-Pilot Ins.

Co., 445 F.3d 311 (4th Cir. 2006) (affirming district court’s denial of class certification). The

Thompson case presented similar issues to those faced here and in awarding a fee of up to 46.6%

of the common fund, the court evaluated the risks assumed by counsel and noted “the degree of

difficulty in prevailing…highlighted by the statute of limitations concern and the unavailability

of witnesses, made a successful outcome little more than a crap shoot.” Thompson, 216 F.R.D.

6 The award requested would also be in line with Duncan v. Unity Life & Accident
Insurance, 2003 U.S. Dist. Lexis 6559 (S.D.N.Y. 2003), another race discrimination case against
the insurance industry where a settlement was reached prior to class certification or summary
judgment motions. The Duncan settlement included equitable relief, $1.2 million to the class,
and a fee award of 17% of the common fund. In approving the fee award, the court noted that
17% was “significantly less than those awarded in other settlements in this district.” Id. at *12
(citing settlements ranging from 30%-33.3% of the common fund). Though Duncan approved
an award lower than requested here, Class Counsel here obtained much more significant relief
for the class after extended litigation whereas Duncan was settled much earlier in the litigation
process.

7 The commencement of work, rather than the point when a lawsuit is filed or a settlement
is reached, is the appropriate time to assess risk. See, e.g., In re Synthroid Marketing Litig., 264
F.3d 712, 718-19 (7th Cir. 2001); In re Fine Paper Antitrust Litig., 751 F.2d 562, 583 (3d Cir.
1984).
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at 71. Class Counsel’s 28% request is quite modest when compared to the over 40% awarded in

Thompson.

Public policy also supports the requested award. The award of 28% will encourage

enforcement of civil rights laws and encourage attorneys to take these types of cases, though

risky, on a contingency fee basis. See Priceline.com, 2007 U.S. Dist. LEXIS 52538, at *16-17

(noting that an award of 30% of the fund “helps to perpetuate the availability of skilled counsel

for future cases of this nature”).

As to the future allocation, it is amply justified, and indeed conservative, based on the

work and expenses that will likely be devoted and incurred through the term of the Settlement.

See Thompson, 216 F.R.D. at 71 (“The claims process in a case such as this will continue for

months and response to class members’ inquiries will require much additional time and

attention.”) Based upon prior histories of class actions, including civil rights class actions, there

can be no dispute that quite a significant amount of prospective work will be required of Class

Counsel under the Settlement. (Mehri Decl. ¶ 28) The work will entail matters such as:

(1) Completing the fairness process and defending the Settlement Agreement;

(2) Responding to hundreds, or, more likely, thousands of telephone calls, web
inquiries and letters from third parties and Class members or individuals who
believe they might be Class members about the Settlement;

(3) Assisting hundreds, or more likely, thousands of class members in making
claims and throughout the claims administration process, working with the
Special Master and claims administrator, and if necessary, addressing any
challenges by John Hancock to the sufficiency of individuals’ documentation
evidencing class membership;

(4) Overseeing the claims administration process in order to ensure that it works
efficiently and cost-effectively;

(5) Implementing the cy pres portion of the Settlement Agreement, including
selecting and working with organizations that will receive cy pres relief and
seeking court approval of the chosen organizations; and
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(6) Generally handling inquiries from Class members following upon the claim
administration (such as calls about lost checks, changes of address, etc.).

Based upon prior experience of counsel, this work will entail many hundreds, if not thousands of

hours, and the amount sought for this work of $400,000 is a reasonable and conservative

estimate of the amounts necessary to compensate Class Counsel for future services and

reimburse for future expenses. Id.

VII. CONCLUSION

For the foregoing reasons, Court should grant the unopposed motion for preliminary

approval and issue the unopposed proposed Order preliminarily approving the Settlement and

approving the method and form of notice.
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