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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

MARTHA L. BRYANT, )
)

Plaintiff, )
)

v. ) Case No. 3:05-0840
) Judge Echols
)

DOLLAR GENERAL CORPORATION, )
)

Defendant. )

ORDER

On November 2, 2006, a jury returned a verdict on Plaintiff

Martha L. Bryant’s (“Bryant’s”) claim that she had been subjected

to retaliation in violation of the Family and Medical Leave Act

(“FMLA”) by her former employer, Defendant Dollar General

Corporation.  The Court then directed the parties to file briefs on

the issue of liquidated damages.  Those briefs having been received

(Docket Entry Nos. 85 & 86), the matter is now ripe for ruling.

An employer who violates the FMLA is liable to its employee

for damages equal to the amount of “any wages, salary, employment

benefits, or other compensation denied or lost to such employee by

reason of the violation,” together with interest on that amount.

29 U.S.C. § § 2617(a)(1)(A(I) and (ii).  Additionally, an employer

is liable for liquidated damages in the same amount (plus interest)

unless the employer “proves to the satisfaction of the court that

the act or omission which violated [the FMLA] was in good faith and
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that the employer had reasonable grounds for believing that the act

or omission was not a violation of [the FMLA].”    29 U.S.C. § §

2617(a)(1)(A(iii).  However, there is a strong presumption that

liquidated damages are appropriate.  Arban v. West Publishing

Corp., 345 F.3d 390, 408 (6th Cir. 2003).

In this case, the jury awarded $73,942.68 for lost wages,

salary, and employment benefits.  In doing so, the jury

affirmatively found that Dollar General terminated Bryant “in

retaliation for her taking leave under the Family and Medical Leave

Act[.]” (Verdict Form Question 1).  This is a finding which the

Court cannot lightly cast aside because “‘when legal and equitable

issues to be decided in the same case depend on common

determinations of fact, such questions of fact are submitted to the

jury, and the court in resolving the equitable issues is then bound

by the jury’s findings on them.’” Id. quoting, Smith v. Diffee

Ford-Lincoln-Mercury, Inc., 298 F.3d 955, 961 (10th Cir. 2002).

Dollar General has not convinced the Court that liquidated

damages are unwarranted.  With regard to good faith, Dollar General

notes it has implemented a company-wide FMLA policy; it conducts

regular meetings with its managers to educate them on federal

employment laws; it took active steps to inform Plaintiff of her

FMLA rights; it extended the time allowed for Plaintiff to turn in

her FMLA paperwork; and Plaintiff’s own witness, Stephen Dishman,

testified Dollar General went “above and beyond” the requirements
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of the FMLA in regard to his leave in relation to his daughter.

While all that may be so, it says nothing about the evidence

presented to the jury which suggested that after Plaintiff took

FMLA leave, her managers took notes and made statements about her

health and health-related absences, as well as expressed the belief

that Plaintiff could not do her job because of her health

conditions; co-workers were told not to assist her; complaints to

the Human Resources Director about improper treatment went

unanswered; differing reasons were given for her discharge; and

shortly after turning in FMLA paperwork Plaintiff was disciplined

and then fired two days after she returned from FMLA leave.

The evidence more than supports the jury’s finding of

retaliation in this case.  “Showing good faith when a jury has

determined intentional retaliation is a very high bar to clear, if

indeed it can be.”  Hite v. Vermeer Manufacturing Co., 446 F.3d

858, 869 (8th Cir. 2006).  Defendant has not cleared the hurdle in

this case.

Dollar General also argues it had a reasonable belief that its

actions were not a violation of the FMLA given that the decision-

makers had an honestly-held belief Plaintiff was discussing her

progressive counseling even though she was  instructed not to do so

and that Dollar General had a duty to prevent employees from making

other co-workers uncomfortable in the workplace.  Again this is but

a portion of the evidence which was presented and presumably
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evidence which the jury discarded.  The jury also heard that the

reasons for firing shifted over time, suggesting that the proffered

reason was pretextual.  The jury also heard evidence that after

turning in FMLA paperwork, Plaintiff was disciplined for conduct,

the very same sort of conduct which did not result in discipline

when engaged in by other employees.  Additionally, in regard to the

reason for termination, i.e. the discussing of discipline with co-

workers, there was abundant evidence presented to the jury which

suggested there was no policy against such conduct and other

employees often talked among themselves about discipline they had

received yet suffered no adverse employment action, let alone

termination.

“The statute clearly puts the burden of proof on [the

employer] to show that its behavior was reasonable.”  Taylor v.

Invacare Corp., 64 Fed. Appx. 516, 521 (6th Cir. 2003).  Given the

suspicious timing, as well as apparently different treatment for

one who exercised her FMLA rights as opposed to employees who did

not, the Court cannot conclude that Dollar General’s actions were

reasonable.

Finally, Dollar General asserts there is no reason to punish

it given that it “has taken affirmative steps to go above and

beyond with regard to the FMLA.”  (Docket Entry No. 86 at 6).

However, liquidated damages for FMLA violations are not to be

viewed simply as punishment since “‘[t]he purpose for the award of
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liquidated damages is the reality that the retention of a workman’s

pay may well result in damages too obscure and difficult of proof

for estimate other than by liquidated damages.’” Jordan v. U.S.

Postal Serv., 379 F.3d 1196, 1202 (10th Cir. 2004)(citation

omitted).  In any event, while this Court has discretion in

relation to an award of liquidated damages, “‘that discretion must

be exercised consistently with the strong presumption under the

statute in favor of doubling.’” Arban, 345 F.3d at 408 (citation

omitted).  The facts in this case favor adhering to the presumption

that liquidated damages are appropriate.

Accordingly, Plaintiff is hereby AWARDED liquidated damages in

the amount of $73,942.68, together with interest at the prevailing

rate from the date of her discharge on May 27, 2004, through the

date of the jury’s verdict on November 2, 2006.

It is so ORDERED.

_____________________________
ROBERT L. ECHOLS
UNITED STATES DISTRICT JUDGE
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