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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

CAMDEN VICINAGE 

RICHARD A. ROWE, ET AL., 
individually and on behalf of themselves 
and all others similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
E. I. DUPONT DE NEMOURS AND 
COMPANY, 
 
  Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 

 
CIVIL ACTION NO.: 06-1810-RMB-

AMD 
 
 
 

 
 

 
MISTY SCOTT, on behalf of herself and 
all others similarly situated, 
 
  Plaintiff, 
 
 vs. 
 
E. I. DUPONT DE NEMOURS AND 
COMPANY, 
 
  Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
CIVIL ACTION NO.: 06-3080-RMB-

AMD 
 
 

 
 
 
 
 
JOINT MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT, 
APPOINTMENT OF CLASS ADMINISTRATOR, AND ENTRY OF FINAL JUDGMENT 
ON CLASS CLAIMS 
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 I.   INTRODUCTION 
 
 

Richard A. Rowe, Michelle E. Tomarchio, Regina M. Trout, Allen K. Moore, Catherine 

A. Lawrence and Misty Scott, (collectively “Class Representatives”) and Defendant E. I. du Pont 

de Nemours and Company (“DuPont”) seek final approval under Federal Rule of Civil Procedure 

23(e) of the proposed Settlement of the Class Claims in the above-referenced Actions.1  The 

Parties also ask the Court to appoint a class administrator, and to enter final judgment on the 

Class Claims, pursuant to Federal Rule of Civil Procedure 54(b).    

As indicated in the joint submission filed by the Parties on February 22, 2011, seeking 

preliminary approval of this Settlement  (the “Preliminary Approval Papers”)(Rowe Doc. 

501/Scott Doc. 438), the Settlement provides that DuPont pay a total of $8,300,000.00, inclusive 

of class counsel attorneys’ fees and expenses and settlement administration expenses. The Parties 

reached this proposed settlement after more than four years of litigation, multiple mediations and 

settlement conferences, and months of arms-length negotiation.  The end result is a Settlement 

that is fair, adequate, and reasonable.   Class Members will select one of two Class Benefits, 

either an in-home water filtration package (i.e., the Filter Option) or, for those who already have 

filters or otherwise do not want the offered Filter Option, an Incidental Payment Option of 

equivalent value. In exchange for the Class Benefits, the Class Members will resolve the 

common law nuisance claims for injunctive relief that the Court certified in its March 22, 2011, 

Amended Class Certification Order and will release DuPont only for those Class Claims in 

                                            
1 Capitalized terms shall have the meaning assigned in the Class Settlement Agreement 

(hereinafter “Settlement”), which was previously submitted to the Court on February 22, 2011.  
(See Rowe Doc. 501-3).  
 

Case 1:06-cv-01810-RMB -AMD   Document 516-1    Filed 05/24/11   Page 2 of 36 PageID:
 26146



 

3 
  

 

accordance with the terms of the Settlement Agreement, previously submitted to the Court with 

the Preliminary Approval Papers.  (See Rowe Doc. 501-3.)   

As preliminarily determined by the Court following the preliminary fairness hearing on 

March 22, 2011, and for the reasons reiterated below, the proposed Settlement represents a fair 

and adequate, tangible, and certain result for the Class Members.  (See Preliminary Approval 

Order (Rowe Doc. 508/Scott Doc. 445) (the “Order”), at 3-4.  See also March 22, 2011, 

Preliminary Fairness Hearing Transcript (Rowe Doc. 509) (“Hrg. Tr.”), at 25-40 (attached as Ex. 

A to the Declaration of John M. Johnson in Support of the Parties’ Joint Motion for Final 

Approval of Class Action Settlement, Appointment of Class Administrator, and Entry of Final 

Judgment on Class Claims (“Johnson Dec.”).)  The Class Representatives fully support Court 

approval of the Settlement.  (See Johnson Dec., at Ex. B (copies of each named class 

representative’s agreement to participate in settlement).)    

As explained below, since the Court preliminarily approved the Settlement, the Court-

approved Class Notice (dated April 4, 2011) has been sent to the Class Members in compliance 

with the approved Notice Plan, disclosing the terms of the Settlement and providing both opt-out 

and objection opportunities.  (See Declaration of David B. Byrne, III, in Support of Parties’ Joint 

Motion for Final Approval of Class Action Settlement, Appointment of Class Administrator, and 

Entry of Final Judgment (“Byrne Dec.”), at ¶¶ 7-14.)  Of the thousands of Class Members 

receiving Notice, only 27 individual Class Members (less than 0.3 % of the total estimated) 

chose to opt-out and none of the Class Members2 expressed any reservations about the terms of 

the Settlement.  (See id., at ¶¶ 12 & 18, Ex. 3 (Class Member opt-out list – filed under seal).)  
                                            

2 See Section B(2) below. Although Class Counsel received three objection letters, (see 
Byrne Dec., at Ex.5 – filed under seal), none of them were lodged by Class Members.   

Case 1:06-cv-01810-RMB -AMD   Document 516-1    Filed 05/24/11   Page 3 of 36 PageID:
 26147



 

4 
  

 

This implementation of the Court’s approved Notice Plan, the low number of opt-outs, and 

absence of Class Member objectors further support final approval of the Settlement, which the 

Court preliminarily found to be “fair, just, reasonable, valid, and adequate,” subject to any 

objections received through implementation of the Notice Plan.  (Order, at 3.)  

As noted by the Court during the preliminary fairness hearing, the Court’s obligation 

under Rule 23(e) is to determine if the Settlement is “fair, reasonable and adequate.”  (Hrg. Tr., 

at 25.)  See also Fed. R. Civ. P 23(e).  The Third Circuit has identified nine factors often referred 

to as the “Girsh factors” to guide this inquiry: (1) the complexity and duration of the litigation; 

(2) the reaction of the class to the settlement; (3) the stage of the proceedings; (4) the risks of 

establishing liability; (5) the risks of establishing damages; (6) the risks of maintaining a class 

action; (7) the ability of the defendants to withstand a greater judgment; (8) the range of 

reasonableness of the settlement in light of the best recovery; and (9) the range of reasonableness 

of the settlement in light of all the attendant risks of litigation.  (Hrg. Tr. at 26 (citing Girsh v. 

Jepson, 521 F.2d 153, 157 (3d Cir. 1975)).  See also In re General Motors Corp. Pick-Up Truck 

Fuel Tank Products Liability Litigation, 55 F.3d 768, 785-86 (3d Cir.1995).  During the 

preliminary fairness hearing in March, the Court carefully and thoroughly reviewed the 

Settlement in connection with each of these nine factors, other than the reaction of the class, 

which was not possible to assess at that time.  (See Hrg. Tr., at 26-32.)   The Court also 

thoroughly evaluated the Settlement in terms of several additional factors known as the 

“Prudential factors,” including the maturity of the underlying issues, the development of 

scientific knowledge, the extent of discovery on the merits, the ability to assess the probable 

outcome at trial, and whether opt-out rights are provided.  (Id., at 32-34 (citing In re Prudential, 
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148 F.3d at 323.))  The Court preliminarily determined that each of these Girsh and Prudential  

factors supported approval of the Settlement, subject to whatever objections might be raised by 

Class Members through implementation of the Notice Plan.  (Id., at 40; Order, at 3-4.)   Now that 

the Notice Plan has been implemented and Class Members have been provided the opportunity to 

react to the Settlement, the Parties seek final approval of the Settlement under Rule 23(e).  A 

proposed final order and judgment (the “Final Order”) consistent with the Parties’ agreement is 

included with the Johnson Dec. as Ex. C.  

In connection with final approval of the Settlement, the Parties also hereby jointly seek 

formal appointment of Edgar C. Gentle, III, as Class Administrator for the Settlement, pursuant 

to the Class Administrator Agreement entered between the Parties and Mr. Gentle (the 

“Administrator Agreement”), (see Johnson Dec., at Ex. D), and the Settlement terms.  The 

Parties agree that Mr. Gentle has the proper qualifications and experience to implement the terms 

of the Settlement and Administrator Agreement with respect to distribution of the Settlement 

Amount and Class Benefits, (see id., at Ex. E), and Mr. Gentle has consented to such 

appointment and to discharge such duties as required under the Settlement and Administrator 

Agreement.  (See id., at Ex. D.)  The Parties, therefore, jointly move the Court to appoint Mr. 

Gentle as Class Administrator, and have included the appropriate language in the proposed Final 

Order for the Court. 
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   II.   PROCEDURAL HISTORY 

 

A. Background of the Lawsuits 

 1. The Rowe Action. 

On April 18, 2006, the Rowe plaintiffs filed a class action lawsuit against DuPont.  They 

alleged that their drinking water contained PFCs, including ammonium perfluorooctanoate 

(“PFOA”), a substance that purportedly came from DuPont’s Chambers Works facility in Salem 

County, New Jersey.  For their class claims, the Rowe plaintiffs requested equitable and 

injunctive relief pursuant to Federal Rule of Civil Procedure 23(b)(2); they did not seek personal 

injury or property damages on behalf of the proposed class.3   

The Rowe plaintiffs initially moved for class certification of their injunctive and equitable 

claims in 2008.  After several rounds of briefing, the Court ultimately certified only the private 

nuisance claim for class treatment and denied certification of any other claims or issues.  In its 

October 9, 2009, Opinion, the Court certified the following Rule 23(b)(2) private nuisance 

subclass: 

All individuals who, as of the date of this Opinion, have an 
ownership interest in a private well within a two-mile radius of 
DuPont’s Chambers Works plant, which supplies drinking water 
containing PFOA. 

On February 22, 2011, the Parties jointly moved to amend the class certification order to 

slightly modify the private nuisance class definition to be as follows:  

Any individual who as of the date of Class Notice of the 
Settlement has an ownership interest (meaning owns or leases) 

                                            
3 The Rowe plaintiffs assert individual claims for compensatory damages, however.  The 

Named Plaintiffs are settling their individual, non-class claims separately.  
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in and occupies a residence located within two miles of the 
Chambers Works Plant that has a private well for drinking water 
that contains PFOA. 

 
(Rowe Doc. 502-1, at 6.)  The Court granted the joint Motion on March 22, 2011, to amend the 

Rule 23(b)(2) private nuisance class definition, as requested by the Parties.  (See Order, at 3; 

Hrg. Tr., at 36-38.)   

2.  The Scott Action. 

The Scott action was filed on June 14, 2006, in Salem County Superior Court.  DuPont 

removed the action to this Court on July 7, 2006.  As with the Rowe case, the Scott case was filed 

as a putative class action for equitable and injunctive relief from allegedly excessive levels of 

PFOA in drinking water.  After several rounds of briefing, the Court certified only the following 

23(b)(2) public nuisance subclass in its October 9, 2009, Opinion:  

All individuals who, as of the date of this Opinion, are residential  
water customers of PGWS that have an ownership interest (meaning  
own or lease) in their real property served by PGWS, which supplies  
drinking water containing PFOA. 
 

The Court also certified the following strict liability issue for class treatment pursuant to Rule 

23(c)(4): 

Whether DuPont’s release of PFOA constitutes an ‘abnormally  
dangerous activity.’4 
 

On February 22, 2011, the Parties jointly moved the Court to amend the class 

certification order in the Scott case to allow for a slight modification of the public nuisance class 

definition and to decertify the strict liability issue. (Scott Docket No. 439).  With respect to the 

Rule 23(b)(2) public nuisance class, the Parties jointly requested that the definition be modified 
                                            

4 As with the Rowe plaintiffs, Ms. Scott has asserted separate, individual claims for relief 
that she is settling separately. 
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to read as follows: 

Any individual who as of the date of Class Notice of the Settlement 
has an ownership interest (meaning owns or leases) in and occupies a 
residence with drinking water supplied by the Penns Grove Water 
System. 

 

(Id., at 6.)  Order, at 3.  On March 22, 2011, the Court granted the Parties joint motion to modify 

the public nuisance class definition and to decertify the strict liability nuisance issue class.  

(Order, at 3; Hrg. Tr., at 36-38.)    

As such, the only claims being resolved by this Settlement are the public and private 

common law nuisance claims for injunctive relief of those individuals who both have an 

ownership interest in (meaning owns or leases) and occupy the properties at issue as of the date 

Class Notice was issued on April 4, 2011.  

B. The Litigation 

As detailed in the Parties’ Preliminary Approval Papers, and as noted by the Court during 

the March 22, 2011, preliminary approval hearing, the Parties have litigated the toxic tort claims 

in the “very complex” Rowe and Scott cases for more than four years.  (Hrg. Tr., at 26-28.)  The 

Parties have engaged in extensive discovery and motion practice.  More than three million pages 

of documents were exchanged; over fifty depositions were taken across the country; and dozens 

of interrogatories, requests for production, and requests for admission were propounded and 

answered.  In addition, in support of their claims or defenses, the Parties identified more than 

two dozen expert witnesses in numerous disciplines ranging from toxicology to epidemiology to 

chemical fate and transport.  (Id.)   

DuPont moved for summary judgment on the Class Claims and individual claims and 
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moved to exclude many of the Class Representatives’ expert witnesses.  Likewise, the Rowe 

Plaintiffs moved for summary judgment on one of their individual claims for injunctive relief, 

and the Class Representatives filed multiple Daubert motions.   

On December 13, 2010, the parties filed a motion for preliminary approval of an earlier,  

proposed class settlement. (Rowe Doc. 492/Scott Doc. 430.)  On December 16, 2010, the Court 

conducted a hearing to consider that motion for preliminary approval and denied the motion with 

instructions to the Parties to revisit the proposed settlement terms.  (Rowe Doc. 496/Scott Doc. 

434.)  Following the December 16 hearing, the Parties continued to discuss settlement in light of 

the Court’s ruling and were eventually able to reach agreement on a revised settlement. The 

parties filed a second motion for preliminary approval (this time for the current Settlement before 

the Court) on February 22, 2011.  (Rowe Doc. 501/Scott Doc. 438.)  The Court held a hearing on 

the revised class action settlement and entered an Order preliminarily approving it on March 22, 

2011.  (See Order.)  The Order directed counsel to comply with certain deadlines set forth in the 

Order, including implementation of a court-approved Class Notice Plan providing opportunity 

for opt-outs and objections, and set a final fairness hearing for June 14, 2011.  (See id.)  As set 

out below, the parties have completed implementation of the Notice Plan approved in the 

Preliminary Approval Order, and the Settlement is now ripe for final review and approval, 

pursuant to Rule 23(e) of the Federal Rules of Civil Procedure.  

III.   THE PROPOSED RELIEF 
 

The Settlement will resolve only the nuisance Class Claims for injunctive relief.  In 

exchange for the Class Benefits that DuPont will fund in compromise of the Class Claims, the 

Class Representatives and the Class Members will release DuPont from liability, without any 
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admission of wrongdoing, with respect only to the Class Claims, in accordance with the terms of 

the release set forth in the Settlement Agreement.  The total Settlement Amount of $8,300,000.00 

will be used to fund a Class Benefits program under which Class Members will select either an 

in-home water filtration package (i.e., the Filter Option) or, for those who already have filters or 

otherwise do not want the Filter Option, an Incidental Payment Option of equivalent value.  The 

Class Benefits program was explained in more detail in the various Preliminary Approval Papers 

and submissions from the Parties on February 22, 2011, supplemental materials filed in support 

of such preliminary approval, and during the preliminary approval hearing on March 22, 2011.  

As noted by counsel during the March hearing, the Parties have also selected an experienced and 

qualified individual to serve as Class Administrator under the Settlement, who will be 

responsible for distributing the Class Benefits in a manner consistent with the Settlement terms. 

(See Hrg. Tr. 11-12.)    

DuPont also has agreed not to object to a reasonable application by Class Counsel for 

fees and expenses, with the understanding that any award approved by the Court would come 

from the Settlement Amount.  The Parties believe that the benefits offered to the Class Members 

from the proposed settlement of their Class Claims for injunctive relief meet or exceed the 

benefits from continued litigation.   

 

IV.   THE COURT SHOULD GRANT FINAL APPROVAL OF THE SETTLEMENT 

 A. Standards for Final Approval of Class Settlement 

The Parties believe that the Settlement is fair, reasonable, adequate, and worthy of final 

judicial approval.  The public interest favors settling litigation, particularly class actions.  
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Ehrheart v. Verizon Wireless, 609 F.3d 590, 592 (3d Cir. 2010)(“a strong public policy exists, 

which is particularly muscular in class action suits, favoring settlement of disputes, finality of 

judgments and the termination of litigation”); In re General Motors Corp. Pick-Up Truck Fuel 

Tank Products Liability Litigation, 55 F.3d 768 (3d Cir.)(“The law favors settlement, particularly 

in class actions and other complex cases where substantial judicial resources can be conserved by 

avoiding formal litigation”), cert. denied, 516 U.S. 824 (1995).  Settlement of complex class 

actions minimizes the parties’ litigation expenses and reduces the strain such litigation imposes 

on scarce judicial resources.  Ehrheart, 609 F.3d at 595.  (“Settlement agreements are to be 

encouraged because they promote the amicable resolution of disputes and lighten the increasing 

load of litigation faced by the federal courts.  In addition to the conservation of judicial 

resources, the parties may also gain significantly from avoiding the costs and risks of a lengthy 

and complex trial”).  See also Hrg. Tr., at 25.   

“In deciding whether to approve a settlement, the court must carefully balance two 

competing interests:  ‘On the one hand, the Court must scrupulously ensure that the proposed 

settlement is in the best interests of class members by reference to the best possible outcome.  On 

the other hand, the court must not hold counsel to an impossible standard, as settlement is 

virtually always a compromise.’”  Hawker v. Consovoy, 198 F.R.D. 619, 627 (D.N.J. 2001).  

While Rule 23 requires courts to “act as fiduciaries for the absent class members, [it] does not 

vest [the Court] with broad powers to intrude upon the parties’ bargain.”  Ehrheart, 609 F.3d at 

592.   

“After the parties reach a class action settlement, the court should approve the settlement 

if it is ‘fair, reasonable and adequate.’” Hawker, 198 F.R.D. at 627; see also Ehrheart, 609 F.3d 
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at 592 (“a district court determines whether the settlement is fundamentally fair, reasonable, and 

adequate”); Hrg. Tr., at 25.  

The Third Circuit has adopted a nine-factor test to help district courts structure their final 
decisions to approve settlements as fair, reasonable, and adequate as required by Rule 
23(e). ‘Those factors are: (1) the complexity and duration of the litigation; (2) the 
reaction of the class to the settlement; (3) the stage of the proceedings; (4) the risks of 
establishing liability; (5) the risks of establishing damages; (6) the risks of maintaining a 
class action; (7) the ability of the defendants to withstand a greater judgment; (8) the 
range of reasonableness of the settlement in light of the best recovery; and (9) the range 
of reasonableness of the settlement in light of all the attendant risks of litigation.’ In re 
General Motors Corp. Pick-Up Truck Fuel Tank Products Liability Litigation, 55 F.3d 
768, 785-86 (3d Cir.1995).       
 

Yong Soon Oh v. AT & T Corp., 225 F.R.D. 142, 145 (D.N.J. 2004).  Courts often refer to these 

as the Girsh factors because the Third Circuit announced them in Girsh v. Jepson, 521 F.2d 153, 

157 (3d Cir. 1957).  (See Hrg. Tr., at 26.)  The fifth and seventh factors do not apply in these 

Actions because the plaintiff classes do not seek compensatory damages.  Hawker, 198 F.R.D. at 

632 & n. 17; Hrg. Tr., at 29 and 31 (Court notes fifth and seventh factors not relevant here).5          

 At this final stage of the settlement approval process, the Court makes a determination of 

the fairness of the proposed settlement on the basis of written submissions and presentations 
                                            

5 In addition to the Girsh factors, “district courts should also consider other potentially 
relevant and appropriate factors, including, among others: ‘the maturity of the underlying 
substantive issues, as measured by the experience in adjudicating individual actions, the 
development of scientific knowledge, the extent of discovery on the merits, and other factors that 
bear on the ability to assess the probable outcome of a trial on the merits of liability and 
individual damages; the existence and probable outcome of claims by other classes and 
subclasses; the comparison between the results achieved by the settlement for individual class or 
subclass members and the results achieved-or likely to be achieved-for other claimants; whether 
class or subclass members are accorded the right to opt out of the settlement; whether any 
provisions for attorneys' fees are reasonable; and whether the procedure for processing individual 
claims under the settlement is fair and reasonable.”  Dewey v. Volkswagen of America, 728 F. 
Supp. 2d 546, 573 (D.N.J. July 30, 2010)(quoting In re AT & T Corp., 455 F.3d 160, 165 (3d 
Cir. 2006)).  During the preliminary approval hearing in March, this Court carefully reviewed 
each of these additional factors and found that they supported approval of the settlement.  (See 
Hrg. Tr., at 32-34.) 
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from the settling parties.  Fed.R.Civ.P. 23(e); Manual for Complex Litigation, § 21.634 (4th ed. 

2004)(“At the fairness hearing, the proponents of the settlement must show that the proposed 

settlement is ‘fair, reasonable and adequate.’”); In re General Motors Corp., 55 F.3d 768, 785 

(3d Cir. 1995); Hall v. AT&T, 2010 WL 4053547 at *6 (D.N.J. 2010)(“Under Rule 23, a court 

may only approve a class settlement after it has held a hearing and determined that the settlement 

is ‘fair, reasonable and adequate.’”).   

 B. Application of the Girsh Factors  

On March 22, 2011, this Court carefully evaluated the Settlement pursuant to the Third 

Circuit’s nine-factor Girsh fairness test (and under the additional Prudential factors), and 

preliminarily determined that the Parties’ proposed Settlement is fair, reasonable, and adequate.  

(See Order, at 3; Hrg. Tr., at 25-40).  At that point, the only relevant factor that the Court could 

not evaluate was the reaction of the Class Members to the Settlement.  (See Hrg. Tr., at 27.)  The 

Court correctly noted that such Class Member reaction could not be evaluated until “after the 

class members have received notice and an opportunity to object or opt-out.”  (Id.)  Now that the 

Class Notice Plan has been implemented and Class Members have received the Class Notice and 

right to object or opt-out, the Court can assess this last factor.  As explained below, the favorable 

reaction of the Class Members to the Settlement further supports and strengthens the Court’s 

preliminary determination that the Settlement should be approved.  See, e.g., Hall, 2010 WL 

4053547 at *7 (citing In re Warfarin Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004)) (“[a] 

presumption of fairness exists where a settlement has been negotiated at arm’s length, discovery 

was sufficient, the settlement proponents are experienced in similar matters, and there are few 

objectors.”)   
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 (1) Girsh Factor No. 1: The complexity and duration of the litigation. 

Complex scientific and legal issues pervade this litigation.  For example, the Parties have 

collectively presented opinions from nearly two dozen experts in a variety of disciplines ranging 

from toxicology to epidemiology to chemical fate and transport.  This litigation is not only 

complex but lengthy, spanning more than four years so far.  It will continue for many months to 

come, if not longer, if the case does not settle.  The complexity and expense of ongoing litigation 

is significant.  The Parties have filed numerous motions for summary judgment and motions to 

exclude expert witnesses, which were not resolved prior to reaching this settlement agreement.  

Those motions are based on evidence gleaned from three million pages of documents, more than 

50 depositions, and dozens of discovery responses.  Further litigation, potentially including 

appeals to the Third Circuit, will be time consuming, expensive, and difficult.  Dewey v. 

Volkswagen of America, 728 F.Supp.2d 546 (D.N.J. 2010)(finding that proposed class settlement 

satisfied Girsh factors where litigation had been underway for more than two years; fact 

discovery which included “more than fifty depositions throughout the United States, the 

exchange of thousands of documents, some of which were in a foreign language, and 

consultation with numerous automotive experts” was to end in two weeks; discovery materials 

allowed class counsel to assess both the factual and legal strengths and weaknesses of their case 

and engage in arms-length negotiations; and  “even if the class were certified and succeeded at 

trial, class counsel astutely recognize that the defendants would likely appeal.”).  Based on these 

various facts, this Court preliminarily determined on March 22, 2011, that “this factor favors 

preliminary approval of the settlement.” (Hrg. Tr., at 26-27.)  Nothing has happened since the 

March hearing to support any different conclusion with respect to final approval of the 
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Settlement.  

(2)  Girsh Factor No. 2: The reaction of the class to the settlement. 

 Courts within the Third Circuit typically consider the number of objectors and opt-outs as 

an indication of the reaction of the class to the proposed settlement.  See, e.g., In re CertainTeed 

Corp. Roofing Shingle Prod. Liab. Lit., 269 F.R.D. 468, 485 (E.D. Pa. 2010); In re American 

Investors Life Ins. Co. Annuity Marketing and Sales Practices Lit, 263 F.R.D. 226, 239 (E.D.Pa. 

2009).  Approval is favored where the number or percentage of objectors is small in comparison 

to the number of class members as a whole. Id., (citing Varacallo v. Mass. Mut. Life Ins. Co., 

226 F.R.D. 207, 251 (D.N.J. 2005)(because only .06% of the class members opted out of the 

settlement, this factor favored approval); Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1313-1314 

(3d Cir. 1993)(small number of objectors does not favor derailing settlement)). See also Dewey, 

728 F. Supp.2d at 601 (“less than 1% of the class” objecting or opting out is an “extraordinarily 

low percentage of class members voicing dissatisfaction” and “shows that the supermajority of 

the class consents to the settlement”); Hall, 2010 WL 4053547 at *8 (“Generally, ‘silence 

constitutes tacit consent to the agreement.’” (citing In re General Motors, 55 F.3d at 812.))   

 Here, Class Counsel mailed the Court-approved Class Notice to approximately 4250 

Class Households in which approximately 10,000 estimated Class Members reside, notifying the 

Class Members of the Settlement terms and their right to object or opt-out. (See Byrne Dec., at ¶ 

12.)  Only 27 individual Class Members6 (representing less than 0.3% of the total estimated 

                                            
6 Among the 27 opt-outs were 5 individuals who identified themselves as current and/or 

former employees of DuPont.  (Byrne Dec., at Ex. 3 – filed under seal.).  Although additional 
purported “opt-outs” were submitted to Class Counsel and the Court on May 12, 2011, those 
forms  were  submitted after the Court-ordered deadline of May 9, 2011, and are thus not 
properly before the Court.  
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Class members) timely excluded themselves from the Settlement by opting out, and only four 

persons (only approximately 0.04% of the total estimated Class Members) timely purported to 

express any reservations about the terms of the settlement. (See id., Exs. 3 and 5 – filed under 

seal.) None of the four timely, purported objectors, however, are even members of the Class with 

standing to object. See Sowers v. Freightcar America, Inc., 2008 WL 4949039 at *1 (W.D. Pa. 

2008)(“Only parties to the civil action have standing to object absent extraordinary 

circumstances”).  One purported objector (Penns Grove Associates) is not an “individual,” as 

required in the Class definitions, but a business entity.  (See Byrne Dec., at Ex. 5 – filed under 

seal.)  Three of the purported objectors (Penns Grove Associates, Samuel Switzenbaum, and 

Kenneth W. Jordan) also lack standing to object because, although they claim to own the real 

property at issue (all three purport to be property owners/landlords), they do not also occupy or 

reside in the property, which is expressly required by the Class definitions in order to be a Class 

Member.  (See id.)   Moreover, even if these persons were proper Class Members with standing 

to object, the substance of their objections go to alleged impact on property values or other 

compensatory damage-type claims that are not resolved or released by this class Settlement and 

are, therefore, irrelevant to a proper evaluation of the fairness and adequacy of this Settlement, 

which only resolves the class nuisance claims for injunctive relief.  Finally, several of these same 

purported “objectors” (Penns Grove Associates, Sam Switzenbaum, and ShaKai L. Ellis) have 

also chosen to “opt-out” of the Settlement by submitting opt-out forms and thus no longer have 

any standing to pursue objections to the Settlement they have opted out of. See 4 Newberg on 

Class Actions § 14.41, n.10 (4th Ed)(nonparties to a settlement generally do not have standing to 

object).  The specific objections and opt-outs are discussed in more detail below.   
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One of the objections received by the Parties was in a letter dated May 9, 2011, from 

Kenneth  W. Jordan of Carney’s Point, NJ.  (See Byrne Dec., Ex. 5 – filed under seal.)  Mr. 

Jordan confirms in his letter that he does not actually reside in the Class area but learned about 

the Settlement from a neighbor.  Apparently, Mr. Jordan owns a building within the Class area in 

which other individuals actually occupy the property at issue as “tenants” (none of which are 

actually objecting to any aspect of the Settlement).  (See id.)  Thus, because he does not both 

own and occupy the property at issue, he is not a proper Class Member and, as discussed above, 

has no standing to assert any objections to the Settlement.  See Morlan v. Univ. Guar. Life Ins. 

Co., 2003 WL 22764868 at * 2 (S.D. Ill. 2003)(unpublished opinion)(objector is not a class 

member and therefore lacks standing to object to the settlement agreement).  Moreover, because 

he is not a Class Member, Mr. Jordan is not compromising any of his individual claims by virtue 

of this Settlement of only the Class Members’ Class Claims.   Thus, even if the Court were to 

consider the substance of Mr. Jordan’s concerns relating to his desire to “reserve [his] property 

rights” and to not be barred from any potential pursuit of his own “future water quality 

remediation from DuPont,” Mr. Jordan is not a Class Member and thus gives up nothing with 

respect to any of his rights or future claims if this Settlement is approved.  For these reasons, Mr. 

Jordan’s “objection” should not be considered as a basis upon which to reject final approval of 

any aspect of the Settlement.   

 Another purported “objection” letter (also dated May 9, 2011), was received by the 

Parties from counsel for Samuel Switzenbaum (an individual) and Penns Grove Associates (a 

business entity).  (See id.)  Like Mr. Jordan, however, Mr. Switzenbaum also does not live in the 

Class area or occupy a residence in the Class area.  Both he (and Penns Grove Associates) are 
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purported owners/landlords for rental property in Penns Grove.  Thus, like Mr. Jordan, neither 

Mr. Switzenbaum nor Penns Grove Associates is a Class Member with standing to assert any 

objections to any aspect of the Settlement.7  See Morlan, 2003 WL 22764868 at * 2.  Moreover, 

like Mr. Jordan, because neither Mr. Switzenbaum nor Penns Grove Associates is a Class 

Member, neither is in any way bound by any aspect of the Class Settlement, and neither is 

releasing or in any way compromising individual claims or rights, whatever they may be.  Even 

if Mr. Switzenbaum or Penns Grove Associates could somehow be viewed as Class Members, 

(which, based on their own submissions and this Court’s Orders, they are not), neither would 

have standing to assert any objections, because both submitted opt-out forms through their 

counsel.  (See Byrne Dec., at Ex. 4 – filed under seal.)  Consequently, neither Mr. Switzenbaum 

nor Penns Grove Associates has any standing to assert any objections, thus their “objections” 

cannot serve as a basis for disapproving any aspect of the Settlement.  See Morlan, 2003 WL 

22764868 at *2.     

 The final objection letter received by the Parties was from ShaKai L. Ellis.  (See Byrne 

Dec., Ex. 5 - filed under seal.)  In her May 9, 2011 letter, Ms. Ellis expresses certain concerns 

about the proposed Settlement but fails to note that, in response to those concerns, Ms. Ellis 

properly availed herself of the option of opting out of the entire Settlement, thereby preserving 
                                            

7 On May 12, 2011, after the court-ordered objection deadline, Counsel for Mr. 
Switzenbaum and Penns Grove Associates also submitted a letter to Class Counsel purporting to 
join two new persons, Ron Keller and Sheila Uhrick, to the earlier-served objections of Mr. 
Switzenbaum and Penns Grove Associates. (See Byrne Dec., Ex. 5 – filed under seal.)  Not only 
was that attempt to object untimely under the Court’s Order, but the late letter also failed to 
comply with the Court’s Order to specify whether the purported objectors are current or former 
employees, agents, or contractors of DuPont and whether they actually intended to appear at the 
final fairness hearing.  (See Order, at ¶ 8.)  Thus, the purported objections of Mr. Keller and Ms. 
Uhrick are both untimely and invalid. 
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her right to pursue all of her own claims, including any of the nuisance claims for injunctive 

relief being resolved under the Settlement, and thereby mooted her “objections” to the 

Settlement, as she is no longer a Class Member.  (See Byrne Dec., at Ex. 3 – filed under seal 

(Ellis opt-out form, dated May 6, 2011)).  See Manual Complex Lit. § 21.643 (4th Ed)(“A class 

member who does not opt out may object to a settlement.”); Mayfield v. Barr, 985 F. 2d 1090, 

1092 ( D.C. Cir. 1993) (standing required to challenge class action settlement). See also In re 

Vitamins Antitrust Class Actions, 215 F.3d 26, 29 (D.C.Cir.2000) (“‘[T]hose who fully preserve 

their legal rights cannot challenge an order approving an agreement resolving the legal rights of 

others.’”)(quoting Mayfield, 985 F. 2d at 1093)); In re Integra Realty Res., Inc., 262 F.3d 1089, 

1102 (10th Cir. 2001) (“Non-settling defendants generally have no standing to complain about a 

settlement, since they are not members of the settling class.” (quotation omitted)).  Because Ms. 

Ellis opted out of the Settlement and is no longer a Class Member, the “objections” set forth in 

her letter cannot serve as a basis for rejecting final approval of any aspect of the Settlement.8   

 In summary, although three objection letters were received by Class Counsel, none of 

them was submitted by actual Class Members.  In other words, not a single Class Member 

                                            
8 Even if Ms. Ellis’ concerns were properly before the Court, the substance of her 

concerns could not impact approval of the Settlement. More specifically, Ms. Ellis complains 
about the impact of the Settlement on potential future personal injury/health claims and property 
values.  (See Byrne Dec., Ex. 5 – filed under seal)  Yet, as explained above, this Settlement does 
not resolve or release any such personal injury or property damage claims.  Ms. Ellis also 
complains that the Settlement does not provide enough water filters or replacement cartridges but 
Ms. Ellis fails to identify what number of filters or cartridges she believes would be adequate, 
and fails to acknowledge that the Settlement expressly provides that more than 10 replacement 
cartridges may in fact be provided, depending on the total number of participating Class 
Households.  Ms. Ellis’ concern about the alleged lack of information on potential health risks 
from PFOA in the water is also misguided as the Class Counsel sent letters to Class Members 
providing a link to information made available by the Minnesota Department of Health on such 
topics.  (See Byrne Dec., Ex. 2.)  
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objected to any aspect of this Settlement.  The Class Representatives in these Actions made the 

decision to obtain meaningful class-wide relief on behalf of the Class Members. (See Johnson 

Dec., Ex. B)  The settlement decision by the Class Representatives is clearly supported by the 

small number of opt-outs, the lack of objections by Class Members, and the Class’s positive 

reaction to the Settlement.  

 (3)  Girsh Factor No. 3: The stage of the proceedings.   

The third Girsh factor requires the Court to consider the stage of the proceedings and the 

amount of discovery that has been completed. This factor “captures the degree of case 

development that class counsel have accomplished prior to settlement.”  In re Cendant, 264 F.3d 

201, 235 (3d Cir. 2001) (quoting In re Gen. Motors, 55 F.3d at 813).  This allows a Court to 

“determine whether counsel had an adequate appreciation of the merits of the case before 

negotiating.”  In re Gen. Motors, 55 F.3d at 813. 

The Class Representatives and Class Members are represented by experienced Class 

Counsel who have thoroughly evaluated the likelihood that the Class Claims will succeed on the 

merits.  Because discovery is closed and the Parties have fully briefed dispositive motions, Class 

Counsel are well-positioned to evaluate the likelihood of success, should this litigation proceed.  

DuPont is also represented by experienced counsel who understands the time and expense that 

continued litigation, trial and appeal would require in this complex case.  Given that each Party 

has had the opportunity to evaluate these issues with experienced counsel, this factor weighs in 

favor of approving the settlement.  Dewey, 728 F. Supp. 2d at 572 (“Experienced class counsel's 

approval is entitled to considerable weight and favors finding that the settlement is fair.”); Cohen 

v. Chilcott, 522 F. Supp. 2d 105, 118 (D.D.C. 2001)(finding that after review of one million 
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documents, twenty depositions, and exchange of expert reports, parties had sufficient 

information to assess the risks of litigation vis-à-vis the probability of success and range of 

recovery).   

Based on the foregoing, this Court preliminarily determined in March 2011 that “[t]here 

can be no question, given the extent of this litigation, that counsel have clearly had more than an 

adequate opportunity to appreciate the merits of the case.”  (Hrg. Tr., at 28.)  Nothing has 

happened since the March hearing to support any different conclusion with respect to final 

approval of the Settlement.   

 

 (4)  Girsh Factor No. 4: The risk of establishing liability. 

DuPont vigorously disputes liability in these cases, has moved for summary judgment on 

all counts, has moved to exclude the opinions and testimony of plaintiffs’ key experts, and has 

challenged the basis for certification of certain claims.  As such, the Class Representatives face 

significant and potentially meritorious defenses based on the facts and the law, if the cases 

proceed to trial.  Because the Court has not yet ruled on any of the dispositive or expert motions, 

the Class Representatives face considerable risks as to their ability to establish liability.  

Furthermore, regardless of which party prevails after conclusion of this complex trial, appeal 

would be likely.   

All of these considerations affect the likelihood of establishing liability and finality of the 

dispute, whereas the Settlement guarantees tangible and immediate benefits to the Class 

Members and a final disposition of the case.   In light of these challenges, the Court should take 

into consideration Class Counsel's balancing of the risks and expense of continued litigation 
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against the benefits of settlement.  See In re Ikon II, 209 F.R.D. at 108.  In March 2011, the 

Court preliminarily determined that this “consideration weighs in favor of approving the 

settlement because the settlement will guarantee tangible and immediate benefit to the class 

members and a final disposition of the case, thereby putting aside these challenges.”  (Hrg. Tr., at 

29.)  Nothing has happened since the March hearing to support any different conclusion with 

respect to final approval of the Settlement. 

 

(5)  Girsh Factor No. 5: The risk of establishing damages. 

As the Court noted during the March 2011 hearing, this fifth Girsh factor does not apply 

to a (b)(2) class such as this.  (See Hrg. Tr., at 29.)  

 

   (6)  Girsh Factor No. 6: The risk of maintaining a class action.  

 “The sixth Girsh factor requires the Court to consider whether there is a significant risk 

that the class will not be maintainable through the course of the trial, and thus, there is a risk of 

class decertification.”   Hawker, 198 F.R.D. at 633.  Based upon the facts of these Actions, there 

is no guarantee that the classes would remain certified throughout the balance of this litigation.  

DuPont contends that significant facts have developed since the time the Court considered class 

certification that could affect certification.  (See Hrg. Tr., at 30-31.)  Should litigation proceed, 

DuPont will maintain its defenses to class certification.  (See id.)  As such, this Court 

preliminarily determined in March 2011 that this factor weighs in favor of approving the 

Settlement.  (See id., at 31).  See also Dewey, 728 F. Supp. 2d at 585 (finding that sixth Girsh 

factor weighed in favor of settlement approval where “there is no guarantee that the class would 
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be or would remain certified throughout future litigation”).  Nothing has happened since the 

March hearing to support any different conclusion with respect to final approval of the 

Settlement. 

(7) Girsh Factor No. 7: The ability of the defendants  
to withstand a greater judgment. 

 
As the Court acknowledged during the March 2011 hearing, the seventh Girsh factor is 

not relevant in these Actions, because the Class Claims in the Actions do not involve damage 

claims.  (See Hrg. Tr., at 31).   

 

 (8)-(9) Girsh Factors No. 8 and 9:The range of reasonableness of the settlement in 
light of the best recovery, and the range of reasonableness of the settlement 
in light of all the attendant risks of litigation. 

 
 Finally, the Court must consider the range of the reasonableness of the Settlement in light 

of both the best possible recovery and the attendant risks of litigation.  These factors are used to 

evaluate whether the Settlement “represents a good value for a weak case or a poor value for a 

strong case.”  Dewey, 728 F. Supp.2d at 586 (internal citations omitted).   In its analysis, the 

Court should consider “whether the settlement is reasonable in light of the best possible recovery 

and the risks the parties would face if the case went to trial.  In re Prudential Ins. Co. of America 

Sales Practices Litigation, 148 F.3d 283, 322 (3d Cir. 1998).   

As discussed above, the Parties already have expended considerable time and resources 

on this litigation, and the investment that they will have to make to maintain these Actions going 

forward is significant.  DuPont strongly contests both class certification and liability and is 

committed to defending the claims against it through the appellate courts if these Actions do not 

settle.   
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Furthermore, there is no doubt that the Settlement provides real, valuable and immediate 

benefits to the Class Members that are an adequate, fair, and reasonable compromise of their 

claims for injunctive relief, and which are essentially the injunctive relief sought through the 

Class Claims that the Court certified for injunctive relief, pursuant to Civil Rule 23(b)(2) .  In 

addition, the Settlement is fair to Class Members, even though it does not provide all of the 

benefits that the Class Representatives initially sought in their lawsuits.   See Careccio v. BMW 

of North America LLC, 2010 WL 1752347, *6 (April 29, 2010)(noting that “full compensation is 

not a prerequisite for a fair settlement”); McGhee v. Continental Tire North America, Inc., 2009 

WL 539893, *6-7 (D.N.J. March 4, 2009)(approving class settlement even though it did not 

provide full recovery, given the risks faced, the immediate benefits provided, and the absence of 

a guaranteed favorable verdict).  When the certainty of the Class Benefits is weighed against the 

attendant risks and time involved in seeing this case through trial and through appeal, the 

proposed settlement appears more than reasonable.  See Varacallo, 226 F.R.D. at 240 (finding 

settlement “yields substantial and immediate benefits, and it is reasonable in light of the best 

possible recovery and the attendant risks of litigation - little or no recovery at all”).  Therefore, as 

this Court preliminarily determined during the March 2011 hearing, this factor weighs in favor of 

approving the Settlement as reasonable and in the best interest of the Class Members.  (See Hrg.  

Tr., at 31-32).  Nothing has happened since the March hearing to support any different 

conclusion with respect to final approval of the Settlement.   

C. THE CLASS BENEFITS PROGRAM IS A FAIR AND REASONABLE 
COMPROMISE OF THE CLASS CLAIMS FOR (B)(2) INJUNCTIVE RELIEF. 

. While the Class Representatives allege and will endeavor to prove that PFOA levels in 

drinking water have created a nuisance that warrants abatement, DuPont strongly contests the 
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public and private nuisance claims and will defend the claims against it vigorously through trial 

and appeal, including any effort to require any form of treatment or filtering to reduce levels of 

PFOA in the Class Members’ residential drinking water.  The regulatory and scientific 

information relevant to these claims continues to evolve, and significant facts have changed since 

filing this suit.  These factors, as well as more traditional legal uncertainty surrounding recovery 

in complex civil claims, weigh heavily in favor of the proposed Settlement, which provides 

certain relief now to Class Members.   

 Accordingly, Class Counsel and DuPont have negotiated a Class Settlement package with 

a total value of $8.3 million.  The Filter Option that Class Member Households may elect under 

the terms of the Class Settlement Agreement is sufficiently related to the disputed Class Claims 

for injunctive relief to constitute a fair, adequate, and reasonable compromise of those claims, as 

certified under Civil Rule 23(b)(2).  Through the Filter Option, each Class Member Household 

will be offered an identical water filter package selected by Class Counsel that includes: 1) an in-

home water filter system9; 2) at least 10 replacement cartridges with a collective total expected 

service life of at least approximately 5 years (based on average water consumption/usage 

rates)10; 3) manufacturer’s installation and operation instructions; 4)  manufacturer’s toll-free 

                                            
9 See Exhibits 2 and 3 to Preliminary Approval Motion, containing information 

concerning the Minnesota Department of Health study regarding the role that home filter systems 
may play in PFOA removal. (Rowe Doc, 503/Scott Doc. 440). 

 
10 The precise number of filters to be included in each package will depend on the total 

number of participating Class Member Households and the total amount of the Settlement 
Amount in the fund after deducting court-approved costs, fees, and expenses.  Class Counsel 
contend that, according to currently-available information, the service life of the filter also may 
vary, ranging from approximately 6 months to one year per replacement cartridge, depending on 
water consumption/usage rates.  (See Exhibit 1 to Preliminary Approval Motion (Rowe Doc. 
503/Scott Doc. 440). 
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technical and customer service numbers; and 5) a check for at least $200 to cover the cost of any 

in-home water filter system installation services that may be desired.   

The Parties recognize, however, that because of the nature of the benefit being provided 

and the length of time that the case has been pending, there may be Class Members who, for a 

variety of reasons, may prefer not to request the Filter Option.  For example, a Class Member 

may feel that a filter is unnecessary or undesirable for any number of reasons -  a Class Member 

may not like to drink tap water and may prefer bottled water, a Class Member may wish to select 

a filter other than the filter that Class Counsel have chosen for the Filter Option, or, given that 

information regarding the presence of PFOA in area water supplies has been available now for 

several years, a Class Member already may have a filter and may not want another one.11  In an 

effort to address these types of situations while treating all Class Members fairly, the Parties 

have agreed that, under the Class Benefits program, each Class Member Household will be 

offered the option of choosing either the water filter package (i.e., the Filter Option), or a 

uniform incidental cash payment that will be of equivalent value to the Filter Option currently 

estimated at $800 (i.e., the Incidental Payment Option).  The $800 Incidental Payment Option 

represents the approximate total value of the water filter package with 10 replacement cartridges.   

  

The Incidental Payment Option does not interfere with the Court’s Rule 23(b)(2) class 

certification, because the payments will be uniform and will require no individualized inquiry 

and, therefore, have no impact on the cohesiveness of the nuisance subclasses.  The Third Circuit 
                                            

11 The Court has previously taken evidence that not every class member has altered his or 
her water consumption practices because of the PFOA levels found in either the public water 
supply or in private wells and that some members of the class already have home filtration units.  
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has not addressed the field of operation for incidental payments in a (b)(2) class in a published 

opinion;12 however, the Third Circuit embraced the concept of incidental payments in Barabin v. 

Aramark Corp., 2003 WL 355417 (3d Cir. Jan. 24, 2003).  There the Third Circuit opined: 

Class actions certified under Rule 23(b)(2) are limited to those cases where the primary 
relief sought is injunctive or declaratory relief.  At least two courts of appeals have 
devised a test for certification of a (b)(2) class. Under this test, where parties seek 
monetary relief, a court may only certify a class if the damages claim is incidental to the 
primary claim for injunctive or declaratory relief.  We agree. 

. . .  

Incidental damages are those ‘that flow directly from liability to the class as a whole on 
the claims forming the basis of the injunctive or declaratory relief.’ Allison [v. Citgo 
Petroleum Corp., 151 F.3d 402, 415 (5th Cir.1998)](emphasis in original). Consistent 
with this analysis, whether damages are ‘incidental’ depends on: (1) whether such 
damages are of a kind to which class members would be automatically entitled; (2) 
whether such damages can be computed by ‘objective standards’ and not standards reliant 
upon ‘the intangible, subjective differences of each class member's circumstances’; and 
(3) whether such damages would require additional hearings to determine. See id. 
 

Id. at *1-2.13  The Third Circuit concluded that the damages that the putative class members 

                                            
12 See Hohider v. United Parcel Service, Inc., 574 F.3d 169, 199, 202 (3d Cir. 

2009)(noting in dicta that the court has “not yet spoken on how the predominance of monetary 
relief in the Rule 23(b)(2) context should be measured,” and that “it was not sufficient for the 
[district] court simply to identify back pay as potentially incidental to [injunctive and 
declaratory] relief . . . it was necessary for the [district] court to determine whether plaintiffs’ 
back-pay request actually conforms with the requirements of Rule 23, including Rule 23’s 
monetary-predominance standard.  And were the [district] court to find that such relief could go 
forward under Rule 23(b)(2), it would then need to address how that relief would be managed, 
specifying, for example, the methodology by which calculations and awards of relief would be 
made with respect to individual class members.”).    

 
13 The Allison opinion states:  “Monetary relief predominates in (b)(2) class actions unless 

it is incidental to requested injunctive or declaratory relief. Accord Williams v. Owens-Illinois, 
Inc., 665 F.2d 918, 928-929 (9th Cir.), cert. denied, 459 U.S. 971, 103 S.Ct. 302, 74 L.Ed.2d 283 
(1982). By incidental, we mean damages that flow directly from liability to the class as a whole 
on the claims forming the basis of the injunctive or declaratory relief ... Ideally, incidental 
damages should be only those to which class members automatically would be entitled once 
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sought were not incidental:  “[i]n lieu of a claim for damages that automatically flow directly to 

the class as a whole, Plaintiffs aver that they have been ‘damaged in an amount to be proven at 

trial.’  This requires that evidence of the harm suffered by each plaintiff be produced for the 

jury's consideration at trial.  We therefore conclude that the plaintiffs do not meet the criteria for 

class action certification under Rule 23(b)(2).”  Id. at *2.  

For years, New Jersey’s district courts have followed Allison.  In Mulder v. PCS Health 

Systems, Inc., 216 F.R.D. 307 (D.N.J. 2003), the district court certified a (b)(2) class in which the 

class representatives sought to recover profits that an ERISA pharmaceutical benefits manager 

allegedly improperly obtained from its contracts with drug manufacturers.  The court explained 

that, “[t]he fact that Mulder seeks disgorgement of illegal profits, however, does not mean that 

his request for relief is predominantly monetary . . . The monetary relief requested meets the 

Allison court's definition of incidental damages . . . [T]he illegal profits sought would flow from 

liability to the class as a whole on the claims that PCS breached its ERISA fiduciary duties - 

forming the basis for the requested injunctive and declaratory relief [and] [s]uch damages would 

be computable by objective standards, would not require individualized hearings, and would be a 

quintessential ‘group remedy.’”  Id. at 319.  In contrast, in Wilson v. County of Gloucester, 256 

F.R.D. 479 (D.N.J. 2009), the court decided that the class representatives’ damages demands 

                                                                                                                                             
liability to the class (or subclass) as a whole is established [citations omitted]. That is, the 
recovery of incidental damages should typically be concomitant with, not merely consequential 
to, class-wide injunctive or declaratory relief ... Liability for incidental damages should not 
require additional hearings to resolve the disparate merits of each individual's case; it should 
neither introduce new and substantial legal or factual issues, nor entail complex individualized 
determinations. Thus, incidental damages will, by definition, be more in the nature of a group 
remedy, consistent with the forms of relief intended for (b)(2) class actions.”  Allison, 151 F.3d 
at 415 (emphasis supplied). 
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could not be characterized as incidental payments for purposes of (b)(2) class certification 

because damages could not be calculated without individual inquiries.  Id. at 491 n. 19 (citing 

Allison).14  

The district court in Serio v. Wachovia Securities, LLC, 2009 WL 900167 (D.N.J. March 

31, 2009), gave final approval to a Rule 23(b)(2) class settlement that included incidental 

payments.  The plaintiffs, former Wachovia employees, sought to recover wages that they 

contributed to ERISA plans.  The proposed settlement provided that one group of class members 

would recover 4% of their wage contributions, another group would recover 3% of their wage 

contributions, and a third group of class members would recover $500.  Id. at *2.  The Court held 

that a (b)(2) settlement class was appropriate “because the basis for the suit is Wachovia's 

alleged failure to return certain deferred compensation plan contributions - a practice applicable 

to all Class members.”  Id. at *5.  The method for calculating each class member’s share of the 

total class consideration of $1,005,000.00 met Allison’s predominance/incidental benefit test 

because each class member’s recovery was computed by “’objective standards’ and not standards 

reliant upon ‘the intangible, subjective differences of each class member's circumstances,’” and 

no additional hearings were necessary to determine each class member’s recovery.  Barabin, 

                                            

14 See also, Osgood v. Harrah's Entertainment, Inc., 202 F.R.D. 115 (D.N.J. 2001)(stating 
that Fifth Circuit’s analysis of “the meaning of ‘predominance’ in the context of (b)(2) actions . . 
. has been widely followed,” and holding that putative class members’ damages claims were not 
incidental to their claims for injunctive relief because, “[e]ven if the members of the proposed 
class prove that the EEBOP affirmative action policy is illegal, each individual class member 
pursuing damages would still have to establish that his or her injury was caused by the EEBOP 
and . . . calculation of the amount of compensatory and/or punitive damages to which that 
individual would be entitled would necessarily be determined through a fact-specific inquiry as 
to the circumstances of that individual's employment or application for employment at 
Harrah's”).   
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2003 WL 355417 at *2 (citing Allision).            

As in Serio, the Incidental Payment Option is incidental to the injunctive relief that Class 

Representatives demanded in their complaints.  The Incidental Payment is automatically 

available to Class Member Households; the payments do not “require additional hearings to 

resolve the disparate merits of each individual's case;” they do not “introduce new and 

substantial legal or factual issues;” and they do not “entail complex individualized 

determinations.”  Instead, the optional payments, in a single, fixed amount, are “more in the 

nature of a group remedy.”  Allison, 151 F.3d at 415.  Moreover, under the terms of the revised 

proposed agreement, members of the Settlement Classes will release only their nuisance Class 

Claims for injunctive relief; they will not release existing damages claims. 

Based on the foregoing, this Court preliminarily determined in March 2011 that the 

“incidental payment option is an incidental damage that flows directly from liability to the class 

as a whole on the claim that forms the basis of the injunctive relief,” and, “for the reasons the 

parties have submitted … this is incidental to the injunctive relief.”  (Hrg. Tr., at 35-36.)  

Nothing has happened since the March hearing to support any different conclusion with respect 

to final approval of the Settlement.  

VII. THE CLASS NOTICE SATISFIES RULE 23(E) AND DUE PROCESS 

REQUIREMENTS  

  

 A.  The Notice Satisfies All Applicable Standards for Approval of the Settlement 

Fed.R.Civ.P. 23(e) requires that “notice of the proposed dismissal or compromise shall be 
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given to all members of the class in such manner as the court directs.”  Notice is complete and 

sufficient for purposes of Rule 23(e) of the Federal Rules of Civil Procedure if it allows class 

members “a full and fair opportunity to consider the proposed settlement and to develop a 

response.”  Dunn & Bradstreet Credit Services, 130 F.R.D. 366, 370 (S.D. Ohio 1990).  A 

Rule 23(e) notice satisfies this standard if it describes the settlement sufficiently to offer class 

members an opportunity to present objections.  In re Agent Orange Prod. Liab. Litig., 597 

F.Supp. 740, 759 (E.D.N.Y. 1984), aff'd 818 F.2d 145 (2d Cir. 1987).  The notice need not attach 

a copy of the settlement agreement; a general description of the settlement terms will suffice.  

Id.; Kaplan v. Chertoff, 2008 WL 200108 (E.D.Pa. Jan 24, 2008)(approving notice of proposed 

class settlement that did not provide the full text of the release, but informed class members “that 

they release[d] all ‘settled claims’ against the defendants”).  The notice must state the options 

open to dissenting class members.  In re Agent Orange Prod. Liab. Litig., 597 F.Supp. at 759.  

Notice should allow class members a reasonable time to object to the proposed settlement “to 

permit class members to investigate and reflect on the matter before taking a position.”  Id.  

Finally, the Court must remain neutral and express no opinion on the merits of the settlement.  

Id.  

 In reviewing whether the notice provided in a particular case meets the requirements of 

Rule 23(e) and due process, the Court must consider both the content of the Notice and the mode 

of dissemination.  In re The Prudential Ins. Co. of America Sales Practices Lit., 962 F. Supp 450 

(D.N.J. 1997).  Both the content and the means of distribution of the Notice in this case exceed 
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the minimum requirements of Rule 23 and due process.  The individual notice15 was drafted 

using the “plain language” guidelines and notice forms developed by the Federal Judicial Center 

for use in federal courts.  (See Byrne Dec., Ex. 1 (Final Mailed Notice).)  The Notice is simple, 

easy to understand and accurately summarizes the key elements of the settlement.  The 

distribution plan included mailing of individual notice to all class members by U.S. Mail.  The 

notice also provided a phone number for any class members who had questions regarding the 

settlement.  

 In addition to the Court-approved class Notice, Class Counsel also sent a subsequent 

class communication in order to provide further information to class members about the Filter 

Option program.  (See id., at Ex. 2.)  As such, Class Members received not just one class notice, 

but two separate class communications.  This additional form of notice provides an added layer 

of due process protections for Class Members.   Consequently, during the March 2011 hearing, 

the Court approved the Notice Plan (and associated Class Notice) for dissemination to Class 

Members, finding that the “Class Notice … is appropriate under the circumstances and is 

reasonably calculated to inform Class Members of the proposed Settlement, affords Class 

Members an opportunity to present their objections to the Settlement or to exclude themselves 

from the Settlement, and complies in all respects with the requirements of Rule 23 and applicable 

due process requirements.”  (Order, at 4-5.  See also Hrg. Tr., at 39.)  The Court also ordered 

                                            
15 For 23(b)(2) classes, the Court does not have to order individual notice.  Instead, the 

Court may exercise its discretion in selecting the means by which the parties must supply notice.  
Walsh v. Great Atl. & Pac. Tea Co., 726 F.2d 956, 962-63 (3d Cir.1983)(“Rule 23(e) makes 
some form of post-settlement notice ... mandatory, although the form of notice is discretionary ... 
[because] (b)(2) classes are cohesive in nature”).  Nevertheless, Class Counsel opted to send out 
individual notice to Class Members.  Spring Garden United Neighbors, Inc. v. City of 
Philadelphia, 1986 WL 1525, *2 (E.D.Pa.  Feb. 4, 1986).   
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Class Counsel to implement the Notice Plan submitted to the Court, with Class Notice to be 

mailed by April 4, 2011.  (Order, at 5.)  

 Class Counsel has fully and successfully implemented the Notice Plan approved by the 

Court in March.  (See Byrne Dec., at ¶¶ 8-14.)  In summary, individual notice was provided to 

4248 Class Households, estimated to include approximately 10,000 individual Class Members.  

Class Counsel also mailed an additional class communication (letter) to these same Class 

Households concerning the proposed water filter benefit program; responded to Class Member 

questions about the Settlement, the class notice deadlines, and the opt-out form; prepared and 

mailed follow-up Notices and class counsel letters to newly-identified Class Member residences 

and/or addresses; compiled and reviewed opt-out forms submitted by Class Members (and, in 

some cases, non-class members); and, reviewed and researched class settlement objections 

submitted to the Court. (See, id.) 

 Finally, in compliance with the Class Action Fairness Act (“CAFA”), 28 U.S.C. 1715(b), 

and the Court’s Preliminary Approval Order, counsel for DuPont provided notice of the proposed 

Settlement to U.S. Attorney General Eric H. Holder, Jr. and the Commissioner of the New Jersey 

Department of Environmental Protection, Bob Martin. (See Affidavit of John Johnson, Exhibit 

F.)  

 If this settlement is finally approved Class Members will receive Claim Forms (through 

the Class Administrator), which each Class Household will be required to complete and return to 

the Class Administrator in order to receive the Class Benefits.  (See Johnson Dec., Ex. D (Ex. 1 

(Claim Form)).  The Claim Form allows the Class Households to specify whether they desire to 

receive the Filter Option or the Incidental Benefits Option, as provided under the Settlement.  
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The Parties hereby jointly move the Court to appoint Mr. Gentle as the Class Administrator so 

that he may move forward with implementation of the claim process and distribution of Class 

Benefits promptly upon final approval of the Settlement.  

B. Opt-Out Rights Were Provided to Class Members 

The Parties agreed to extend opt out rights to Class Members and asked the Court to 

approve an opt-out option.  In its Preliminary Approval Order, the Court exercised its discretion 

and provided Class Members with opt-out rights, even though such rights were not automatically 

required.  (Order, at 6-7).  See Martens v. Smith Barney, Inc., 181 F.R.D. 243 (S.D.N.Y. 1998); 

In re Monumental Life Ins. Co., 365 F.3d 408, 417 (5th Cir. 2004).  Of the 4248 notices that were 

mailed by Class Counsel, only 27 Class Members submitted timely opt-out notices - - less than 

0.3% of the total estimated Class Members.  (See Byrne Dec., Ex. 3.)    As explained above, the 

fact that so few class members opted-out of the settlement is further evidence as to why this 

settlement should be approved.   

IX.   CONCLUSION 

 The proposed Settlement is fair, reasonable and adequate. Consequently, based upon the 

evidence presented and the analysis of applicable law, the Parties respectfully request that the 

Court find that all of the requirements of Rule 23(e) have been met and that the Settlement 

should be approved.  The Parties further request that the Court enter a final judgment dismissing 

the Class Claims, with prejudice, consistent with the Settlement.  The Parties also request that the 

Court enter an Order appointing Mr. Gentle as Class Administrator under the terms of the 

Settlement and the Class Administrator Agreement being tendered to the Court with these final 

approval papers.    
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May 24, 2011 

LIEBERMAN & BLECHER, P.C. 
Attorneys for Plaintiffs 

By:  /s/ Shari M. Blecher 
 
Shari M. Blecher, Esq. 
Lieberman & Blecher, P.C. 
30 Jefferson Plaza 
Princeton, New Jersey 08540 

 
Rhon A. Jones, Esq. 
David B. Byrne, III, Esq. 
Beasley, Allen, Crow, Methvin,  
Portis & Miles, P.C. 
P.O. Box 4160 
Montgomery, AL 36103 

 
Robert A. Bilott, Esq. 
Taft Stettinius & Hollister, LLP 
425 Walnut Street, Suite 1800 
Cincinnati, Ohio 45202-3957 

 
R. Edison Hill, Esq. 
Hill, Peterson, Carper, Bee & Deizler, P.L.J.J.C. 
Northgate Business Park 
500 Tracy Way 
Charleston, West Virginia 25311 
 
Larry A. Winter, Esq. 
Winter Johnson & Hill PLLC 
P.O. Box 2187 
Charleston, West Virginia 25328 
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PORZIO, BROMBERG & NEWMAN, P.C.  
Attorneys for Defendant 
E. I. du Pont de Nemours and Company 

By:  /s/ Roy Alan Cohen 
      Roy Alan Cohen, Esq.  

Porzio Bromberg & Newman P.C. 
100 Southgate Parkway 
Morristown, N.J. 07962-10997 
(973) 538-4006 
 
Libretta P. Stennes, Esq. 
Anthony F. Cavanaugh, Esq. 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, NW 
Washington, D.C. 20036 
(202) 429-3000 
 
John M. Johnson, Esq. 
Kevin E. Clark, Esq. 
Lightfoot Franklin White LLC 
The Clark Building 
400 20th Street North 
Birmingham, AL, 35203-3200 
(205) 581-0716 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

CAMDEN VICINAGE 

RICHARD A. ROWE, ET AL., 
individually and on behalf of themselves 
and all others similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
E. I. DUPONT DE NEMOURS AND 
COMPANY, 
 
  Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 

 
CIVIL ACTION NO.: 06-1810-RMB-

AMD 
 
 
 

 
 

 
MISTY SCOTT, on behalf of herself and 
all others similarly situated, 
 
  Plaintiff, 
 
 vs. 
 
E. I. DUPONT DE NEMOURS AND 
COMPANY, 
 
  Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
CIVIL ACTION NO.: 06-3080-RMB-

AMD 
 
 

 
 
 
 
 
JOINT MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT, 
APPOINTMENT OF CLASS ADMINISTRATOR, AND ENTRY OF FINAL JUDGMENT 
ON CLASS CLAIMS 
 
 
 
 
 
 

Case 1:06-cv-01810-RMB -AMD   Document 516-1    Filed 05/24/11   Page 1 of 36 PageID:
 26145



 

2 
  

 

 
 I.   INTRODUCTION 
 
 

Richard A. Rowe, Michelle E. Tomarchio, Regina M. Trout, Allen K. Moore, Catherine 

A. Lawrence and Misty Scott, (collectively “Class Representatives”) and Defendant E. I. du Pont 

de Nemours and Company (“DuPont”) seek final approval under Federal Rule of Civil Procedure 

23(e) of the proposed Settlement of the Class Claims in the above-referenced Actions.1  The 

Parties also ask the Court to appoint a class administrator, and to enter final judgment on the 

Class Claims, pursuant to Federal Rule of Civil Procedure 54(b).    

As indicated in the joint submission filed by the Parties on February 22, 2011, seeking 

preliminary approval of this Settlement  (the “Preliminary Approval Papers”)(Rowe Doc. 

501/Scott Doc. 438), the Settlement provides that DuPont pay a total of $8,300,000.00, inclusive 

of class counsel attorneys’ fees and expenses and settlement administration expenses. The Parties 

reached this proposed settlement after more than four years of litigation, multiple mediations and 

settlement conferences, and months of arms-length negotiation.  The end result is a Settlement 

that is fair, adequate, and reasonable.   Class Members will select one of two Class Benefits, 

either an in-home water filtration package (i.e., the Filter Option) or, for those who already have 

filters or otherwise do not want the offered Filter Option, an Incidental Payment Option of 

equivalent value. In exchange for the Class Benefits, the Class Members will resolve the 

common law nuisance claims for injunctive relief that the Court certified in its March 22, 2011, 

Amended Class Certification Order and will release DuPont only for those Class Claims in 

                                            
1 Capitalized terms shall have the meaning assigned in the Class Settlement Agreement 

(hereinafter “Settlement”), which was previously submitted to the Court on February 22, 2011.  
(See Rowe Doc. 501-3).  
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accordance with the terms of the Settlement Agreement, previously submitted to the Court with 

the Preliminary Approval Papers.  (See Rowe Doc. 501-3.)   

As preliminarily determined by the Court following the preliminary fairness hearing on 

March 22, 2011, and for the reasons reiterated below, the proposed Settlement represents a fair 

and adequate, tangible, and certain result for the Class Members.  (See Preliminary Approval 

Order (Rowe Doc. 508/Scott Doc. 445) (the “Order”), at 3-4.  See also March 22, 2011, 

Preliminary Fairness Hearing Transcript (Rowe Doc. 509) (“Hrg. Tr.”), at 25-40 (attached as Ex. 

A to the Declaration of John M. Johnson in Support of the Parties’ Joint Motion for Final 

Approval of Class Action Settlement, Appointment of Class Administrator, and Entry of Final 

Judgment on Class Claims (“Johnson Dec.”).)  The Class Representatives fully support Court 

approval of the Settlement.  (See Johnson Dec., at Ex. B (copies of each named class 

representative’s agreement to participate in settlement).)    

As explained below, since the Court preliminarily approved the Settlement, the Court-

approved Class Notice (dated April 4, 2011) has been sent to the Class Members in compliance 

with the approved Notice Plan, disclosing the terms of the Settlement and providing both opt-out 

and objection opportunities.  (See Declaration of David B. Byrne, III, in Support of Parties’ Joint 

Motion for Final Approval of Class Action Settlement, Appointment of Class Administrator, and 

Entry of Final Judgment (“Byrne Dec.”), at ¶¶ 7-14.)  Of the thousands of Class Members 

receiving Notice, only 27 individual Class Members (less than 0.3 % of the total estimated) 

chose to opt-out and none of the Class Members2 expressed any reservations about the terms of 

the Settlement.  (See id., at ¶¶ 12 & 18, Ex. 3 (Class Member opt-out list – filed under seal).)  
                                            

2 See Section B(2) below. Although Class Counsel received three objection letters, (see 
Byrne Dec., at Ex.5 – filed under seal), none of them were lodged by Class Members.   
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This implementation of the Court’s approved Notice Plan, the low number of opt-outs, and 

absence of Class Member objectors further support final approval of the Settlement, which the 

Court preliminarily found to be “fair, just, reasonable, valid, and adequate,” subject to any 

objections received through implementation of the Notice Plan.  (Order, at 3.)  

As noted by the Court during the preliminary fairness hearing, the Court’s obligation 

under Rule 23(e) is to determine if the Settlement is “fair, reasonable and adequate.”  (Hrg. Tr., 

at 25.)  See also Fed. R. Civ. P 23(e).  The Third Circuit has identified nine factors often referred 

to as the “Girsh factors” to guide this inquiry: (1) the complexity and duration of the litigation; 

(2) the reaction of the class to the settlement; (3) the stage of the proceedings; (4) the risks of 

establishing liability; (5) the risks of establishing damages; (6) the risks of maintaining a class 

action; (7) the ability of the defendants to withstand a greater judgment; (8) the range of 

reasonableness of the settlement in light of the best recovery; and (9) the range of reasonableness 

of the settlement in light of all the attendant risks of litigation.  (Hrg. Tr. at 26 (citing Girsh v. 

Jepson, 521 F.2d 153, 157 (3d Cir. 1975)).  See also In re General Motors Corp. Pick-Up Truck 

Fuel Tank Products Liability Litigation, 55 F.3d 768, 785-86 (3d Cir.1995).  During the 

preliminary fairness hearing in March, the Court carefully and thoroughly reviewed the 

Settlement in connection with each of these nine factors, other than the reaction of the class, 

which was not possible to assess at that time.  (See Hrg. Tr., at 26-32.)   The Court also 

thoroughly evaluated the Settlement in terms of several additional factors known as the 

“Prudential factors,” including the maturity of the underlying issues, the development of 

scientific knowledge, the extent of discovery on the merits, the ability to assess the probable 

outcome at trial, and whether opt-out rights are provided.  (Id., at 32-34 (citing In re Prudential, 
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148 F.3d at 323.))  The Court preliminarily determined that each of these Girsh and Prudential  

factors supported approval of the Settlement, subject to whatever objections might be raised by 

Class Members through implementation of the Notice Plan.  (Id., at 40; Order, at 3-4.)   Now that 

the Notice Plan has been implemented and Class Members have been provided the opportunity to 

react to the Settlement, the Parties seek final approval of the Settlement under Rule 23(e).  A 

proposed final order and judgment (the “Final Order”) consistent with the Parties’ agreement is 

included with the Johnson Dec. as Ex. C.  

In connection with final approval of the Settlement, the Parties also hereby jointly seek 

formal appointment of Edgar C. Gentle, III, as Class Administrator for the Settlement, pursuant 

to the Class Administrator Agreement entered between the Parties and Mr. Gentle (the 

“Administrator Agreement”), (see Johnson Dec., at Ex. D), and the Settlement terms.  The 

Parties agree that Mr. Gentle has the proper qualifications and experience to implement the terms 

of the Settlement and Administrator Agreement with respect to distribution of the Settlement 

Amount and Class Benefits, (see id., at Ex. E), and Mr. Gentle has consented to such 

appointment and to discharge such duties as required under the Settlement and Administrator 

Agreement.  (See id., at Ex. D.)  The Parties, therefore, jointly move the Court to appoint Mr. 

Gentle as Class Administrator, and have included the appropriate language in the proposed Final 

Order for the Court. 
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   II.   PROCEDURAL HISTORY 

 

A. Background of the Lawsuits 

 1. The Rowe Action. 

On April 18, 2006, the Rowe plaintiffs filed a class action lawsuit against DuPont.  They 

alleged that their drinking water contained PFCs, including ammonium perfluorooctanoate 

(“PFOA”), a substance that purportedly came from DuPont’s Chambers Works facility in Salem 

County, New Jersey.  For their class claims, the Rowe plaintiffs requested equitable and 

injunctive relief pursuant to Federal Rule of Civil Procedure 23(b)(2); they did not seek personal 

injury or property damages on behalf of the proposed class.3   

The Rowe plaintiffs initially moved for class certification of their injunctive and equitable 

claims in 2008.  After several rounds of briefing, the Court ultimately certified only the private 

nuisance claim for class treatment and denied certification of any other claims or issues.  In its 

October 9, 2009, Opinion, the Court certified the following Rule 23(b)(2) private nuisance 

subclass: 

All individuals who, as of the date of this Opinion, have an 
ownership interest in a private well within a two-mile radius of 
DuPont’s Chambers Works plant, which supplies drinking water 
containing PFOA. 

On February 22, 2011, the Parties jointly moved to amend the class certification order to 

slightly modify the private nuisance class definition to be as follows:  

Any individual who as of the date of Class Notice of the 
Settlement has an ownership interest (meaning owns or leases) 

                                            
3 The Rowe plaintiffs assert individual claims for compensatory damages, however.  The 

Named Plaintiffs are settling their individual, non-class claims separately.  
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in and occupies a residence located within two miles of the 
Chambers Works Plant that has a private well for drinking water 
that contains PFOA. 

 
(Rowe Doc. 502-1, at 6.)  The Court granted the joint Motion on March 22, 2011, to amend the 

Rule 23(b)(2) private nuisance class definition, as requested by the Parties.  (See Order, at 3; 

Hrg. Tr., at 36-38.)   

2.  The Scott Action. 

The Scott action was filed on June 14, 2006, in Salem County Superior Court.  DuPont 

removed the action to this Court on July 7, 2006.  As with the Rowe case, the Scott case was filed 

as a putative class action for equitable and injunctive relief from allegedly excessive levels of 

PFOA in drinking water.  After several rounds of briefing, the Court certified only the following 

23(b)(2) public nuisance subclass in its October 9, 2009, Opinion:  

All individuals who, as of the date of this Opinion, are residential  
water customers of PGWS that have an ownership interest (meaning  
own or lease) in their real property served by PGWS, which supplies  
drinking water containing PFOA. 
 

The Court also certified the following strict liability issue for class treatment pursuant to Rule 

23(c)(4): 

Whether DuPont’s release of PFOA constitutes an ‘abnormally  
dangerous activity.’4 
 

On February 22, 2011, the Parties jointly moved the Court to amend the class 

certification order in the Scott case to allow for a slight modification of the public nuisance class 

definition and to decertify the strict liability issue. (Scott Docket No. 439).  With respect to the 

Rule 23(b)(2) public nuisance class, the Parties jointly requested that the definition be modified 
                                            

4 As with the Rowe plaintiffs, Ms. Scott has asserted separate, individual claims for relief 
that she is settling separately. 
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to read as follows: 

Any individual who as of the date of Class Notice of the Settlement 
has an ownership interest (meaning owns or leases) in and occupies a 
residence with drinking water supplied by the Penns Grove Water 
System. 

 

(Id., at 6.)  Order, at 3.  On March 22, 2011, the Court granted the Parties joint motion to modify 

the public nuisance class definition and to decertify the strict liability nuisance issue class.  

(Order, at 3; Hrg. Tr., at 36-38.)    

As such, the only claims being resolved by this Settlement are the public and private 

common law nuisance claims for injunctive relief of those individuals who both have an 

ownership interest in (meaning owns or leases) and occupy the properties at issue as of the date 

Class Notice was issued on April 4, 2011.  

B. The Litigation 

As detailed in the Parties’ Preliminary Approval Papers, and as noted by the Court during 

the March 22, 2011, preliminary approval hearing, the Parties have litigated the toxic tort claims 

in the “very complex” Rowe and Scott cases for more than four years.  (Hrg. Tr., at 26-28.)  The 

Parties have engaged in extensive discovery and motion practice.  More than three million pages 

of documents were exchanged; over fifty depositions were taken across the country; and dozens 

of interrogatories, requests for production, and requests for admission were propounded and 

answered.  In addition, in support of their claims or defenses, the Parties identified more than 

two dozen expert witnesses in numerous disciplines ranging from toxicology to epidemiology to 

chemical fate and transport.  (Id.)   

DuPont moved for summary judgment on the Class Claims and individual claims and 
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moved to exclude many of the Class Representatives’ expert witnesses.  Likewise, the Rowe 

Plaintiffs moved for summary judgment on one of their individual claims for injunctive relief, 

and the Class Representatives filed multiple Daubert motions.   

On December 13, 2010, the parties filed a motion for preliminary approval of an earlier,  

proposed class settlement. (Rowe Doc. 492/Scott Doc. 430.)  On December 16, 2010, the Court 

conducted a hearing to consider that motion for preliminary approval and denied the motion with 

instructions to the Parties to revisit the proposed settlement terms.  (Rowe Doc. 496/Scott Doc. 

434.)  Following the December 16 hearing, the Parties continued to discuss settlement in light of 

the Court’s ruling and were eventually able to reach agreement on a revised settlement. The 

parties filed a second motion for preliminary approval (this time for the current Settlement before 

the Court) on February 22, 2011.  (Rowe Doc. 501/Scott Doc. 438.)  The Court held a hearing on 

the revised class action settlement and entered an Order preliminarily approving it on March 22, 

2011.  (See Order.)  The Order directed counsel to comply with certain deadlines set forth in the 

Order, including implementation of a court-approved Class Notice Plan providing opportunity 

for opt-outs and objections, and set a final fairness hearing for June 14, 2011.  (See id.)  As set 

out below, the parties have completed implementation of the Notice Plan approved in the 

Preliminary Approval Order, and the Settlement is now ripe for final review and approval, 

pursuant to Rule 23(e) of the Federal Rules of Civil Procedure.  

III.   THE PROPOSED RELIEF 
 

The Settlement will resolve only the nuisance Class Claims for injunctive relief.  In 

exchange for the Class Benefits that DuPont will fund in compromise of the Class Claims, the 

Class Representatives and the Class Members will release DuPont from liability, without any 
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admission of wrongdoing, with respect only to the Class Claims, in accordance with the terms of 

the release set forth in the Settlement Agreement.  The total Settlement Amount of $8,300,000.00 

will be used to fund a Class Benefits program under which Class Members will select either an 

in-home water filtration package (i.e., the Filter Option) or, for those who already have filters or 

otherwise do not want the Filter Option, an Incidental Payment Option of equivalent value.  The 

Class Benefits program was explained in more detail in the various Preliminary Approval Papers 

and submissions from the Parties on February 22, 2011, supplemental materials filed in support 

of such preliminary approval, and during the preliminary approval hearing on March 22, 2011.  

As noted by counsel during the March hearing, the Parties have also selected an experienced and 

qualified individual to serve as Class Administrator under the Settlement, who will be 

responsible for distributing the Class Benefits in a manner consistent with the Settlement terms. 

(See Hrg. Tr. 11-12.)    

DuPont also has agreed not to object to a reasonable application by Class Counsel for 

fees and expenses, with the understanding that any award approved by the Court would come 

from the Settlement Amount.  The Parties believe that the benefits offered to the Class Members 

from the proposed settlement of their Class Claims for injunctive relief meet or exceed the 

benefits from continued litigation.   

 

IV.   THE COURT SHOULD GRANT FINAL APPROVAL OF THE SETTLEMENT 

 A. Standards for Final Approval of Class Settlement 

The Parties believe that the Settlement is fair, reasonable, adequate, and worthy of final 

judicial approval.  The public interest favors settling litigation, particularly class actions.  
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Ehrheart v. Verizon Wireless, 609 F.3d 590, 592 (3d Cir. 2010)(“a strong public policy exists, 

which is particularly muscular in class action suits, favoring settlement of disputes, finality of 

judgments and the termination of litigation”); In re General Motors Corp. Pick-Up Truck Fuel 

Tank Products Liability Litigation, 55 F.3d 768 (3d Cir.)(“The law favors settlement, particularly 

in class actions and other complex cases where substantial judicial resources can be conserved by 

avoiding formal litigation”), cert. denied, 516 U.S. 824 (1995).  Settlement of complex class 

actions minimizes the parties’ litigation expenses and reduces the strain such litigation imposes 

on scarce judicial resources.  Ehrheart, 609 F.3d at 595.  (“Settlement agreements are to be 

encouraged because they promote the amicable resolution of disputes and lighten the increasing 

load of litigation faced by the federal courts.  In addition to the conservation of judicial 

resources, the parties may also gain significantly from avoiding the costs and risks of a lengthy 

and complex trial”).  See also Hrg. Tr., at 25.   

“In deciding whether to approve a settlement, the court must carefully balance two 

competing interests:  ‘On the one hand, the Court must scrupulously ensure that the proposed 

settlement is in the best interests of class members by reference to the best possible outcome.  On 

the other hand, the court must not hold counsel to an impossible standard, as settlement is 

virtually always a compromise.’”  Hawker v. Consovoy, 198 F.R.D. 619, 627 (D.N.J. 2001).  

While Rule 23 requires courts to “act as fiduciaries for the absent class members, [it] does not 

vest [the Court] with broad powers to intrude upon the parties’ bargain.”  Ehrheart, 609 F.3d at 

592.   

“After the parties reach a class action settlement, the court should approve the settlement 

if it is ‘fair, reasonable and adequate.’” Hawker, 198 F.R.D. at 627; see also Ehrheart, 609 F.3d 
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at 592 (“a district court determines whether the settlement is fundamentally fair, reasonable, and 

adequate”); Hrg. Tr., at 25.  

The Third Circuit has adopted a nine-factor test to help district courts structure their final 
decisions to approve settlements as fair, reasonable, and adequate as required by Rule 
23(e). ‘Those factors are: (1) the complexity and duration of the litigation; (2) the 
reaction of the class to the settlement; (3) the stage of the proceedings; (4) the risks of 
establishing liability; (5) the risks of establishing damages; (6) the risks of maintaining a 
class action; (7) the ability of the defendants to withstand a greater judgment; (8) the 
range of reasonableness of the settlement in light of the best recovery; and (9) the range 
of reasonableness of the settlement in light of all the attendant risks of litigation.’ In re 
General Motors Corp. Pick-Up Truck Fuel Tank Products Liability Litigation, 55 F.3d 
768, 785-86 (3d Cir.1995).       
 

Yong Soon Oh v. AT & T Corp., 225 F.R.D. 142, 145 (D.N.J. 2004).  Courts often refer to these 

as the Girsh factors because the Third Circuit announced them in Girsh v. Jepson, 521 F.2d 153, 

157 (3d Cir. 1957).  (See Hrg. Tr., at 26.)  The fifth and seventh factors do not apply in these 

Actions because the plaintiff classes do not seek compensatory damages.  Hawker, 198 F.R.D. at 

632 & n. 17; Hrg. Tr., at 29 and 31 (Court notes fifth and seventh factors not relevant here).5          

 At this final stage of the settlement approval process, the Court makes a determination of 

the fairness of the proposed settlement on the basis of written submissions and presentations 
                                            

5 In addition to the Girsh factors, “district courts should also consider other potentially 
relevant and appropriate factors, including, among others: ‘the maturity of the underlying 
substantive issues, as measured by the experience in adjudicating individual actions, the 
development of scientific knowledge, the extent of discovery on the merits, and other factors that 
bear on the ability to assess the probable outcome of a trial on the merits of liability and 
individual damages; the existence and probable outcome of claims by other classes and 
subclasses; the comparison between the results achieved by the settlement for individual class or 
subclass members and the results achieved-or likely to be achieved-for other claimants; whether 
class or subclass members are accorded the right to opt out of the settlement; whether any 
provisions for attorneys' fees are reasonable; and whether the procedure for processing individual 
claims under the settlement is fair and reasonable.”  Dewey v. Volkswagen of America, 728 F. 
Supp. 2d 546, 573 (D.N.J. July 30, 2010)(quoting In re AT & T Corp., 455 F.3d 160, 165 (3d 
Cir. 2006)).  During the preliminary approval hearing in March, this Court carefully reviewed 
each of these additional factors and found that they supported approval of the settlement.  (See 
Hrg. Tr., at 32-34.) 
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from the settling parties.  Fed.R.Civ.P. 23(e); Manual for Complex Litigation, § 21.634 (4th ed. 

2004)(“At the fairness hearing, the proponents of the settlement must show that the proposed 

settlement is ‘fair, reasonable and adequate.’”); In re General Motors Corp., 55 F.3d 768, 785 

(3d Cir. 1995); Hall v. AT&T, 2010 WL 4053547 at *6 (D.N.J. 2010)(“Under Rule 23, a court 

may only approve a class settlement after it has held a hearing and determined that the settlement 

is ‘fair, reasonable and adequate.’”).   

 B. Application of the Girsh Factors  

On March 22, 2011, this Court carefully evaluated the Settlement pursuant to the Third 

Circuit’s nine-factor Girsh fairness test (and under the additional Prudential factors), and 

preliminarily determined that the Parties’ proposed Settlement is fair, reasonable, and adequate.  

(See Order, at 3; Hrg. Tr., at 25-40).  At that point, the only relevant factor that the Court could 

not evaluate was the reaction of the Class Members to the Settlement.  (See Hrg. Tr., at 27.)  The 

Court correctly noted that such Class Member reaction could not be evaluated until “after the 

class members have received notice and an opportunity to object or opt-out.”  (Id.)  Now that the 

Class Notice Plan has been implemented and Class Members have received the Class Notice and 

right to object or opt-out, the Court can assess this last factor.  As explained below, the favorable 

reaction of the Class Members to the Settlement further supports and strengthens the Court’s 

preliminary determination that the Settlement should be approved.  See, e.g., Hall, 2010 WL 

4053547 at *7 (citing In re Warfarin Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004)) (“[a] 

presumption of fairness exists where a settlement has been negotiated at arm’s length, discovery 

was sufficient, the settlement proponents are experienced in similar matters, and there are few 

objectors.”)   

Case 1:06-cv-01810-RMB -AMD   Document 516-1    Filed 05/24/11   Page 13 of 36 PageID:
 26157



 

14 
  

 

 (1) Girsh Factor No. 1: The complexity and duration of the litigation. 

Complex scientific and legal issues pervade this litigation.  For example, the Parties have 

collectively presented opinions from nearly two dozen experts in a variety of disciplines ranging 

from toxicology to epidemiology to chemical fate and transport.  This litigation is not only 

complex but lengthy, spanning more than four years so far.  It will continue for many months to 

come, if not longer, if the case does not settle.  The complexity and expense of ongoing litigation 

is significant.  The Parties have filed numerous motions for summary judgment and motions to 

exclude expert witnesses, which were not resolved prior to reaching this settlement agreement.  

Those motions are based on evidence gleaned from three million pages of documents, more than 

50 depositions, and dozens of discovery responses.  Further litigation, potentially including 

appeals to the Third Circuit, will be time consuming, expensive, and difficult.  Dewey v. 

Volkswagen of America, 728 F.Supp.2d 546 (D.N.J. 2010)(finding that proposed class settlement 

satisfied Girsh factors where litigation had been underway for more than two years; fact 

discovery which included “more than fifty depositions throughout the United States, the 

exchange of thousands of documents, some of which were in a foreign language, and 

consultation with numerous automotive experts” was to end in two weeks; discovery materials 

allowed class counsel to assess both the factual and legal strengths and weaknesses of their case 

and engage in arms-length negotiations; and  “even if the class were certified and succeeded at 

trial, class counsel astutely recognize that the defendants would likely appeal.”).  Based on these 

various facts, this Court preliminarily determined on March 22, 2011, that “this factor favors 

preliminary approval of the settlement.” (Hrg. Tr., at 26-27.)  Nothing has happened since the 

March hearing to support any different conclusion with respect to final approval of the 
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Settlement.  

(2)  Girsh Factor No. 2: The reaction of the class to the settlement. 

 Courts within the Third Circuit typically consider the number of objectors and opt-outs as 

an indication of the reaction of the class to the proposed settlement.  See, e.g., In re CertainTeed 

Corp. Roofing Shingle Prod. Liab. Lit., 269 F.R.D. 468, 485 (E.D. Pa. 2010); In re American 

Investors Life Ins. Co. Annuity Marketing and Sales Practices Lit, 263 F.R.D. 226, 239 (E.D.Pa. 

2009).  Approval is favored where the number or percentage of objectors is small in comparison 

to the number of class members as a whole. Id., (citing Varacallo v. Mass. Mut. Life Ins. Co., 

226 F.R.D. 207, 251 (D.N.J. 2005)(because only .06% of the class members opted out of the 

settlement, this factor favored approval); Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1313-1314 

(3d Cir. 1993)(small number of objectors does not favor derailing settlement)). See also Dewey, 

728 F. Supp.2d at 601 (“less than 1% of the class” objecting or opting out is an “extraordinarily 

low percentage of class members voicing dissatisfaction” and “shows that the supermajority of 

the class consents to the settlement”); Hall, 2010 WL 4053547 at *8 (“Generally, ‘silence 

constitutes tacit consent to the agreement.’” (citing In re General Motors, 55 F.3d at 812.))   

 Here, Class Counsel mailed the Court-approved Class Notice to approximately 4250 

Class Households in which approximately 10,000 estimated Class Members reside, notifying the 

Class Members of the Settlement terms and their right to object or opt-out. (See Byrne Dec., at ¶ 

12.)  Only 27 individual Class Members6 (representing less than 0.3% of the total estimated 

                                            
6 Among the 27 opt-outs were 5 individuals who identified themselves as current and/or 

former employees of DuPont.  (Byrne Dec., at Ex. 3 – filed under seal.).  Although additional 
purported “opt-outs” were submitted to Class Counsel and the Court on May 12, 2011, those 
forms  were  submitted after the Court-ordered deadline of May 9, 2011, and are thus not 
properly before the Court.  
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Class members) timely excluded themselves from the Settlement by opting out, and only four 

persons (only approximately 0.04% of the total estimated Class Members) timely purported to 

express any reservations about the terms of the settlement. (See id., Exs. 3 and 5 – filed under 

seal.) None of the four timely, purported objectors, however, are even members of the Class with 

standing to object. See Sowers v. Freightcar America, Inc., 2008 WL 4949039 at *1 (W.D. Pa. 

2008)(“Only parties to the civil action have standing to object absent extraordinary 

circumstances”).  One purported objector (Penns Grove Associates) is not an “individual,” as 

required in the Class definitions, but a business entity.  (See Byrne Dec., at Ex. 5 – filed under 

seal.)  Three of the purported objectors (Penns Grove Associates, Samuel Switzenbaum, and 

Kenneth W. Jordan) also lack standing to object because, although they claim to own the real 

property at issue (all three purport to be property owners/landlords), they do not also occupy or 

reside in the property, which is expressly required by the Class definitions in order to be a Class 

Member.  (See id.)   Moreover, even if these persons were proper Class Members with standing 

to object, the substance of their objections go to alleged impact on property values or other 

compensatory damage-type claims that are not resolved or released by this class Settlement and 

are, therefore, irrelevant to a proper evaluation of the fairness and adequacy of this Settlement, 

which only resolves the class nuisance claims for injunctive relief.  Finally, several of these same 

purported “objectors” (Penns Grove Associates, Sam Switzenbaum, and ShaKai L. Ellis) have 

also chosen to “opt-out” of the Settlement by submitting opt-out forms and thus no longer have 

any standing to pursue objections to the Settlement they have opted out of. See 4 Newberg on 

Class Actions § 14.41, n.10 (4th Ed)(nonparties to a settlement generally do not have standing to 

object).  The specific objections and opt-outs are discussed in more detail below.   
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One of the objections received by the Parties was in a letter dated May 9, 2011, from 

Kenneth  W. Jordan of Carney’s Point, NJ.  (See Byrne Dec., Ex. 5 – filed under seal.)  Mr. 

Jordan confirms in his letter that he does not actually reside in the Class area but learned about 

the Settlement from a neighbor.  Apparently, Mr. Jordan owns a building within the Class area in 

which other individuals actually occupy the property at issue as “tenants” (none of which are 

actually objecting to any aspect of the Settlement).  (See id.)  Thus, because he does not both 

own and occupy the property at issue, he is not a proper Class Member and, as discussed above, 

has no standing to assert any objections to the Settlement.  See Morlan v. Univ. Guar. Life Ins. 

Co., 2003 WL 22764868 at * 2 (S.D. Ill. 2003)(unpublished opinion)(objector is not a class 

member and therefore lacks standing to object to the settlement agreement).  Moreover, because 

he is not a Class Member, Mr. Jordan is not compromising any of his individual claims by virtue 

of this Settlement of only the Class Members’ Class Claims.   Thus, even if the Court were to 

consider the substance of Mr. Jordan’s concerns relating to his desire to “reserve [his] property 

rights” and to not be barred from any potential pursuit of his own “future water quality 

remediation from DuPont,” Mr. Jordan is not a Class Member and thus gives up nothing with 

respect to any of his rights or future claims if this Settlement is approved.  For these reasons, Mr. 

Jordan’s “objection” should not be considered as a basis upon which to reject final approval of 

any aspect of the Settlement.   

 Another purported “objection” letter (also dated May 9, 2011), was received by the 

Parties from counsel for Samuel Switzenbaum (an individual) and Penns Grove Associates (a 

business entity).  (See id.)  Like Mr. Jordan, however, Mr. Switzenbaum also does not live in the 

Class area or occupy a residence in the Class area.  Both he (and Penns Grove Associates) are 
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purported owners/landlords for rental property in Penns Grove.  Thus, like Mr. Jordan, neither 

Mr. Switzenbaum nor Penns Grove Associates is a Class Member with standing to assert any 

objections to any aspect of the Settlement.7  See Morlan, 2003 WL 22764868 at * 2.  Moreover, 

like Mr. Jordan, because neither Mr. Switzenbaum nor Penns Grove Associates is a Class 

Member, neither is in any way bound by any aspect of the Class Settlement, and neither is 

releasing or in any way compromising individual claims or rights, whatever they may be.  Even 

if Mr. Switzenbaum or Penns Grove Associates could somehow be viewed as Class Members, 

(which, based on their own submissions and this Court’s Orders, they are not), neither would 

have standing to assert any objections, because both submitted opt-out forms through their 

counsel.  (See Byrne Dec., at Ex. 4 – filed under seal.)  Consequently, neither Mr. Switzenbaum 

nor Penns Grove Associates has any standing to assert any objections, thus their “objections” 

cannot serve as a basis for disapproving any aspect of the Settlement.  See Morlan, 2003 WL 

22764868 at *2.     

 The final objection letter received by the Parties was from ShaKai L. Ellis.  (See Byrne 

Dec., Ex. 5 - filed under seal.)  In her May 9, 2011 letter, Ms. Ellis expresses certain concerns 

about the proposed Settlement but fails to note that, in response to those concerns, Ms. Ellis 

properly availed herself of the option of opting out of the entire Settlement, thereby preserving 
                                            

7 On May 12, 2011, after the court-ordered objection deadline, Counsel for Mr. 
Switzenbaum and Penns Grove Associates also submitted a letter to Class Counsel purporting to 
join two new persons, Ron Keller and Sheila Uhrick, to the earlier-served objections of Mr. 
Switzenbaum and Penns Grove Associates. (See Byrne Dec., Ex. 5 – filed under seal.)  Not only 
was that attempt to object untimely under the Court’s Order, but the late letter also failed to 
comply with the Court’s Order to specify whether the purported objectors are current or former 
employees, agents, or contractors of DuPont and whether they actually intended to appear at the 
final fairness hearing.  (See Order, at ¶ 8.)  Thus, the purported objections of Mr. Keller and Ms. 
Uhrick are both untimely and invalid. 
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her right to pursue all of her own claims, including any of the nuisance claims for injunctive 

relief being resolved under the Settlement, and thereby mooted her “objections” to the 

Settlement, as she is no longer a Class Member.  (See Byrne Dec., at Ex. 3 – filed under seal 

(Ellis opt-out form, dated May 6, 2011)).  See Manual Complex Lit. § 21.643 (4th Ed)(“A class 

member who does not opt out may object to a settlement.”); Mayfield v. Barr, 985 F. 2d 1090, 

1092 ( D.C. Cir. 1993) (standing required to challenge class action settlement). See also In re 

Vitamins Antitrust Class Actions, 215 F.3d 26, 29 (D.C.Cir.2000) (“‘[T]hose who fully preserve 

their legal rights cannot challenge an order approving an agreement resolving the legal rights of 

others.’”)(quoting Mayfield, 985 F. 2d at 1093)); In re Integra Realty Res., Inc., 262 F.3d 1089, 

1102 (10th Cir. 2001) (“Non-settling defendants generally have no standing to complain about a 

settlement, since they are not members of the settling class.” (quotation omitted)).  Because Ms. 

Ellis opted out of the Settlement and is no longer a Class Member, the “objections” set forth in 

her letter cannot serve as a basis for rejecting final approval of any aspect of the Settlement.8   

 In summary, although three objection letters were received by Class Counsel, none of 

them was submitted by actual Class Members.  In other words, not a single Class Member 

                                            
8 Even if Ms. Ellis’ concerns were properly before the Court, the substance of her 

concerns could not impact approval of the Settlement. More specifically, Ms. Ellis complains 
about the impact of the Settlement on potential future personal injury/health claims and property 
values.  (See Byrne Dec., Ex. 5 – filed under seal)  Yet, as explained above, this Settlement does 
not resolve or release any such personal injury or property damage claims.  Ms. Ellis also 
complains that the Settlement does not provide enough water filters or replacement cartridges but 
Ms. Ellis fails to identify what number of filters or cartridges she believes would be adequate, 
and fails to acknowledge that the Settlement expressly provides that more than 10 replacement 
cartridges may in fact be provided, depending on the total number of participating Class 
Households.  Ms. Ellis’ concern about the alleged lack of information on potential health risks 
from PFOA in the water is also misguided as the Class Counsel sent letters to Class Members 
providing a link to information made available by the Minnesota Department of Health on such 
topics.  (See Byrne Dec., Ex. 2.)  
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objected to any aspect of this Settlement.  The Class Representatives in these Actions made the 

decision to obtain meaningful class-wide relief on behalf of the Class Members. (See Johnson 

Dec., Ex. B)  The settlement decision by the Class Representatives is clearly supported by the 

small number of opt-outs, the lack of objections by Class Members, and the Class’s positive 

reaction to the Settlement.  

 (3)  Girsh Factor No. 3: The stage of the proceedings.   

The third Girsh factor requires the Court to consider the stage of the proceedings and the 

amount of discovery that has been completed. This factor “captures the degree of case 

development that class counsel have accomplished prior to settlement.”  In re Cendant, 264 F.3d 

201, 235 (3d Cir. 2001) (quoting In re Gen. Motors, 55 F.3d at 813).  This allows a Court to 

“determine whether counsel had an adequate appreciation of the merits of the case before 

negotiating.”  In re Gen. Motors, 55 F.3d at 813. 

The Class Representatives and Class Members are represented by experienced Class 

Counsel who have thoroughly evaluated the likelihood that the Class Claims will succeed on the 

merits.  Because discovery is closed and the Parties have fully briefed dispositive motions, Class 

Counsel are well-positioned to evaluate the likelihood of success, should this litigation proceed.  

DuPont is also represented by experienced counsel who understands the time and expense that 

continued litigation, trial and appeal would require in this complex case.  Given that each Party 

has had the opportunity to evaluate these issues with experienced counsel, this factor weighs in 

favor of approving the settlement.  Dewey, 728 F. Supp. 2d at 572 (“Experienced class counsel's 

approval is entitled to considerable weight and favors finding that the settlement is fair.”); Cohen 

v. Chilcott, 522 F. Supp. 2d 105, 118 (D.D.C. 2001)(finding that after review of one million 
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documents, twenty depositions, and exchange of expert reports, parties had sufficient 

information to assess the risks of litigation vis-à-vis the probability of success and range of 

recovery).   

Based on the foregoing, this Court preliminarily determined in March 2011 that “[t]here 

can be no question, given the extent of this litigation, that counsel have clearly had more than an 

adequate opportunity to appreciate the merits of the case.”  (Hrg. Tr., at 28.)  Nothing has 

happened since the March hearing to support any different conclusion with respect to final 

approval of the Settlement.   

 

 (4)  Girsh Factor No. 4: The risk of establishing liability. 

DuPont vigorously disputes liability in these cases, has moved for summary judgment on 

all counts, has moved to exclude the opinions and testimony of plaintiffs’ key experts, and has 

challenged the basis for certification of certain claims.  As such, the Class Representatives face 

significant and potentially meritorious defenses based on the facts and the law, if the cases 

proceed to trial.  Because the Court has not yet ruled on any of the dispositive or expert motions, 

the Class Representatives face considerable risks as to their ability to establish liability.  

Furthermore, regardless of which party prevails after conclusion of this complex trial, appeal 

would be likely.   

All of these considerations affect the likelihood of establishing liability and finality of the 

dispute, whereas the Settlement guarantees tangible and immediate benefits to the Class 

Members and a final disposition of the case.   In light of these challenges, the Court should take 

into consideration Class Counsel's balancing of the risks and expense of continued litigation 
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against the benefits of settlement.  See In re Ikon II, 209 F.R.D. at 108.  In March 2011, the 

Court preliminarily determined that this “consideration weighs in favor of approving the 

settlement because the settlement will guarantee tangible and immediate benefit to the class 

members and a final disposition of the case, thereby putting aside these challenges.”  (Hrg. Tr., at 

29.)  Nothing has happened since the March hearing to support any different conclusion with 

respect to final approval of the Settlement. 

 

(5)  Girsh Factor No. 5: The risk of establishing damages. 

As the Court noted during the March 2011 hearing, this fifth Girsh factor does not apply 

to a (b)(2) class such as this.  (See Hrg. Tr., at 29.)  

 

   (6)  Girsh Factor No. 6: The risk of maintaining a class action.  

 “The sixth Girsh factor requires the Court to consider whether there is a significant risk 

that the class will not be maintainable through the course of the trial, and thus, there is a risk of 

class decertification.”   Hawker, 198 F.R.D. at 633.  Based upon the facts of these Actions, there 

is no guarantee that the classes would remain certified throughout the balance of this litigation.  

DuPont contends that significant facts have developed since the time the Court considered class 

certification that could affect certification.  (See Hrg. Tr., at 30-31.)  Should litigation proceed, 

DuPont will maintain its defenses to class certification.  (See id.)  As such, this Court 

preliminarily determined in March 2011 that this factor weighs in favor of approving the 

Settlement.  (See id., at 31).  See also Dewey, 728 F. Supp. 2d at 585 (finding that sixth Girsh 

factor weighed in favor of settlement approval where “there is no guarantee that the class would 
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be or would remain certified throughout future litigation”).  Nothing has happened since the 

March hearing to support any different conclusion with respect to final approval of the 

Settlement. 

(7) Girsh Factor No. 7: The ability of the defendants  
to withstand a greater judgment. 

 
As the Court acknowledged during the March 2011 hearing, the seventh Girsh factor is 

not relevant in these Actions, because the Class Claims in the Actions do not involve damage 

claims.  (See Hrg. Tr., at 31).   

 

 (8)-(9) Girsh Factors No. 8 and 9:The range of reasonableness of the settlement in 
light of the best recovery, and the range of reasonableness of the settlement 
in light of all the attendant risks of litigation. 

 
 Finally, the Court must consider the range of the reasonableness of the Settlement in light 

of both the best possible recovery and the attendant risks of litigation.  These factors are used to 

evaluate whether the Settlement “represents a good value for a weak case or a poor value for a 

strong case.”  Dewey, 728 F. Supp.2d at 586 (internal citations omitted).   In its analysis, the 

Court should consider “whether the settlement is reasonable in light of the best possible recovery 

and the risks the parties would face if the case went to trial.  In re Prudential Ins. Co. of America 

Sales Practices Litigation, 148 F.3d 283, 322 (3d Cir. 1998).   

As discussed above, the Parties already have expended considerable time and resources 

on this litigation, and the investment that they will have to make to maintain these Actions going 

forward is significant.  DuPont strongly contests both class certification and liability and is 

committed to defending the claims against it through the appellate courts if these Actions do not 

settle.   
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Furthermore, there is no doubt that the Settlement provides real, valuable and immediate 

benefits to the Class Members that are an adequate, fair, and reasonable compromise of their 

claims for injunctive relief, and which are essentially the injunctive relief sought through the 

Class Claims that the Court certified for injunctive relief, pursuant to Civil Rule 23(b)(2) .  In 

addition, the Settlement is fair to Class Members, even though it does not provide all of the 

benefits that the Class Representatives initially sought in their lawsuits.   See Careccio v. BMW 

of North America LLC, 2010 WL 1752347, *6 (April 29, 2010)(noting that “full compensation is 

not a prerequisite for a fair settlement”); McGhee v. Continental Tire North America, Inc., 2009 

WL 539893, *6-7 (D.N.J. March 4, 2009)(approving class settlement even though it did not 

provide full recovery, given the risks faced, the immediate benefits provided, and the absence of 

a guaranteed favorable verdict).  When the certainty of the Class Benefits is weighed against the 

attendant risks and time involved in seeing this case through trial and through appeal, the 

proposed settlement appears more than reasonable.  See Varacallo, 226 F.R.D. at 240 (finding 

settlement “yields substantial and immediate benefits, and it is reasonable in light of the best 

possible recovery and the attendant risks of litigation - little or no recovery at all”).  Therefore, as 

this Court preliminarily determined during the March 2011 hearing, this factor weighs in favor of 

approving the Settlement as reasonable and in the best interest of the Class Members.  (See Hrg.  

Tr., at 31-32).  Nothing has happened since the March hearing to support any different 

conclusion with respect to final approval of the Settlement.   

C. THE CLASS BENEFITS PROGRAM IS A FAIR AND REASONABLE 
COMPROMISE OF THE CLASS CLAIMS FOR (B)(2) INJUNCTIVE RELIEF. 

. While the Class Representatives allege and will endeavor to prove that PFOA levels in 

drinking water have created a nuisance that warrants abatement, DuPont strongly contests the 
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public and private nuisance claims and will defend the claims against it vigorously through trial 

and appeal, including any effort to require any form of treatment or filtering to reduce levels of 

PFOA in the Class Members’ residential drinking water.  The regulatory and scientific 

information relevant to these claims continues to evolve, and significant facts have changed since 

filing this suit.  These factors, as well as more traditional legal uncertainty surrounding recovery 

in complex civil claims, weigh heavily in favor of the proposed Settlement, which provides 

certain relief now to Class Members.   

 Accordingly, Class Counsel and DuPont have negotiated a Class Settlement package with 

a total value of $8.3 million.  The Filter Option that Class Member Households may elect under 

the terms of the Class Settlement Agreement is sufficiently related to the disputed Class Claims 

for injunctive relief to constitute a fair, adequate, and reasonable compromise of those claims, as 

certified under Civil Rule 23(b)(2).  Through the Filter Option, each Class Member Household 

will be offered an identical water filter package selected by Class Counsel that includes: 1) an in-

home water filter system9; 2) at least 10 replacement cartridges with a collective total expected 

service life of at least approximately 5 years (based on average water consumption/usage 

rates)10; 3) manufacturer’s installation and operation instructions; 4)  manufacturer’s toll-free 

                                            
9 See Exhibits 2 and 3 to Preliminary Approval Motion, containing information 

concerning the Minnesota Department of Health study regarding the role that home filter systems 
may play in PFOA removal. (Rowe Doc, 503/Scott Doc. 440). 

 
10 The precise number of filters to be included in each package will depend on the total 

number of participating Class Member Households and the total amount of the Settlement 
Amount in the fund after deducting court-approved costs, fees, and expenses.  Class Counsel 
contend that, according to currently-available information, the service life of the filter also may 
vary, ranging from approximately 6 months to one year per replacement cartridge, depending on 
water consumption/usage rates.  (See Exhibit 1 to Preliminary Approval Motion (Rowe Doc. 
503/Scott Doc. 440). 
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technical and customer service numbers; and 5) a check for at least $200 to cover the cost of any 

in-home water filter system installation services that may be desired.   

The Parties recognize, however, that because of the nature of the benefit being provided 

and the length of time that the case has been pending, there may be Class Members who, for a 

variety of reasons, may prefer not to request the Filter Option.  For example, a Class Member 

may feel that a filter is unnecessary or undesirable for any number of reasons -  a Class Member 

may not like to drink tap water and may prefer bottled water, a Class Member may wish to select 

a filter other than the filter that Class Counsel have chosen for the Filter Option, or, given that 

information regarding the presence of PFOA in area water supplies has been available now for 

several years, a Class Member already may have a filter and may not want another one.11  In an 

effort to address these types of situations while treating all Class Members fairly, the Parties 

have agreed that, under the Class Benefits program, each Class Member Household will be 

offered the option of choosing either the water filter package (i.e., the Filter Option), or a 

uniform incidental cash payment that will be of equivalent value to the Filter Option currently 

estimated at $800 (i.e., the Incidental Payment Option).  The $800 Incidental Payment Option 

represents the approximate total value of the water filter package with 10 replacement cartridges.   

  

The Incidental Payment Option does not interfere with the Court’s Rule 23(b)(2) class 

certification, because the payments will be uniform and will require no individualized inquiry 

and, therefore, have no impact on the cohesiveness of the nuisance subclasses.  The Third Circuit 
                                            

11 The Court has previously taken evidence that not every class member has altered his or 
her water consumption practices because of the PFOA levels found in either the public water 
supply or in private wells and that some members of the class already have home filtration units.  

 

Case 1:06-cv-01810-RMB -AMD   Document 516-1    Filed 05/24/11   Page 26 of 36 PageID:
 26170



 

27 
  

 

has not addressed the field of operation for incidental payments in a (b)(2) class in a published 

opinion;12 however, the Third Circuit embraced the concept of incidental payments in Barabin v. 

Aramark Corp., 2003 WL 355417 (3d Cir. Jan. 24, 2003).  There the Third Circuit opined: 

Class actions certified under Rule 23(b)(2) are limited to those cases where the primary 
relief sought is injunctive or declaratory relief.  At least two courts of appeals have 
devised a test for certification of a (b)(2) class. Under this test, where parties seek 
monetary relief, a court may only certify a class if the damages claim is incidental to the 
primary claim for injunctive or declaratory relief.  We agree. 

. . .  

Incidental damages are those ‘that flow directly from liability to the class as a whole on 
the claims forming the basis of the injunctive or declaratory relief.’ Allison [v. Citgo 
Petroleum Corp., 151 F.3d 402, 415 (5th Cir.1998)](emphasis in original). Consistent 
with this analysis, whether damages are ‘incidental’ depends on: (1) whether such 
damages are of a kind to which class members would be automatically entitled; (2) 
whether such damages can be computed by ‘objective standards’ and not standards reliant 
upon ‘the intangible, subjective differences of each class member's circumstances’; and 
(3) whether such damages would require additional hearings to determine. See id. 
 

Id. at *1-2.13  The Third Circuit concluded that the damages that the putative class members 

                                            
12 See Hohider v. United Parcel Service, Inc., 574 F.3d 169, 199, 202 (3d Cir. 

2009)(noting in dicta that the court has “not yet spoken on how the predominance of monetary 
relief in the Rule 23(b)(2) context should be measured,” and that “it was not sufficient for the 
[district] court simply to identify back pay as potentially incidental to [injunctive and 
declaratory] relief . . . it was necessary for the [district] court to determine whether plaintiffs’ 
back-pay request actually conforms with the requirements of Rule 23, including Rule 23’s 
monetary-predominance standard.  And were the [district] court to find that such relief could go 
forward under Rule 23(b)(2), it would then need to address how that relief would be managed, 
specifying, for example, the methodology by which calculations and awards of relief would be 
made with respect to individual class members.”).    

 
13 The Allison opinion states:  “Monetary relief predominates in (b)(2) class actions unless 

it is incidental to requested injunctive or declaratory relief. Accord Williams v. Owens-Illinois, 
Inc., 665 F.2d 918, 928-929 (9th Cir.), cert. denied, 459 U.S. 971, 103 S.Ct. 302, 74 L.Ed.2d 283 
(1982). By incidental, we mean damages that flow directly from liability to the class as a whole 
on the claims forming the basis of the injunctive or declaratory relief ... Ideally, incidental 
damages should be only those to which class members automatically would be entitled once 
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sought were not incidental:  “[i]n lieu of a claim for damages that automatically flow directly to 

the class as a whole, Plaintiffs aver that they have been ‘damaged in an amount to be proven at 

trial.’  This requires that evidence of the harm suffered by each plaintiff be produced for the 

jury's consideration at trial.  We therefore conclude that the plaintiffs do not meet the criteria for 

class action certification under Rule 23(b)(2).”  Id. at *2.  

For years, New Jersey’s district courts have followed Allison.  In Mulder v. PCS Health 

Systems, Inc., 216 F.R.D. 307 (D.N.J. 2003), the district court certified a (b)(2) class in which the 

class representatives sought to recover profits that an ERISA pharmaceutical benefits manager 

allegedly improperly obtained from its contracts with drug manufacturers.  The court explained 

that, “[t]he fact that Mulder seeks disgorgement of illegal profits, however, does not mean that 

his request for relief is predominantly monetary . . . The monetary relief requested meets the 

Allison court's definition of incidental damages . . . [T]he illegal profits sought would flow from 

liability to the class as a whole on the claims that PCS breached its ERISA fiduciary duties - 

forming the basis for the requested injunctive and declaratory relief [and] [s]uch damages would 

be computable by objective standards, would not require individualized hearings, and would be a 

quintessential ‘group remedy.’”  Id. at 319.  In contrast, in Wilson v. County of Gloucester, 256 

F.R.D. 479 (D.N.J. 2009), the court decided that the class representatives’ damages demands 

                                                                                                                                             
liability to the class (or subclass) as a whole is established [citations omitted]. That is, the 
recovery of incidental damages should typically be concomitant with, not merely consequential 
to, class-wide injunctive or declaratory relief ... Liability for incidental damages should not 
require additional hearings to resolve the disparate merits of each individual's case; it should 
neither introduce new and substantial legal or factual issues, nor entail complex individualized 
determinations. Thus, incidental damages will, by definition, be more in the nature of a group 
remedy, consistent with the forms of relief intended for (b)(2) class actions.”  Allison, 151 F.3d 
at 415 (emphasis supplied). 
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could not be characterized as incidental payments for purposes of (b)(2) class certification 

because damages could not be calculated without individual inquiries.  Id. at 491 n. 19 (citing 

Allison).14  

The district court in Serio v. Wachovia Securities, LLC, 2009 WL 900167 (D.N.J. March 

31, 2009), gave final approval to a Rule 23(b)(2) class settlement that included incidental 

payments.  The plaintiffs, former Wachovia employees, sought to recover wages that they 

contributed to ERISA plans.  The proposed settlement provided that one group of class members 

would recover 4% of their wage contributions, another group would recover 3% of their wage 

contributions, and a third group of class members would recover $500.  Id. at *2.  The Court held 

that a (b)(2) settlement class was appropriate “because the basis for the suit is Wachovia's 

alleged failure to return certain deferred compensation plan contributions - a practice applicable 

to all Class members.”  Id. at *5.  The method for calculating each class member’s share of the 

total class consideration of $1,005,000.00 met Allison’s predominance/incidental benefit test 

because each class member’s recovery was computed by “’objective standards’ and not standards 

reliant upon ‘the intangible, subjective differences of each class member's circumstances,’” and 

no additional hearings were necessary to determine each class member’s recovery.  Barabin, 

                                            

14 See also, Osgood v. Harrah's Entertainment, Inc., 202 F.R.D. 115 (D.N.J. 2001)(stating 
that Fifth Circuit’s analysis of “the meaning of ‘predominance’ in the context of (b)(2) actions . . 
. has been widely followed,” and holding that putative class members’ damages claims were not 
incidental to their claims for injunctive relief because, “[e]ven if the members of the proposed 
class prove that the EEBOP affirmative action policy is illegal, each individual class member 
pursuing damages would still have to establish that his or her injury was caused by the EEBOP 
and . . . calculation of the amount of compensatory and/or punitive damages to which that 
individual would be entitled would necessarily be determined through a fact-specific inquiry as 
to the circumstances of that individual's employment or application for employment at 
Harrah's”).   
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2003 WL 355417 at *2 (citing Allision).            

As in Serio, the Incidental Payment Option is incidental to the injunctive relief that Class 

Representatives demanded in their complaints.  The Incidental Payment is automatically 

available to Class Member Households; the payments do not “require additional hearings to 

resolve the disparate merits of each individual's case;” they do not “introduce new and 

substantial legal or factual issues;” and they do not “entail complex individualized 

determinations.”  Instead, the optional payments, in a single, fixed amount, are “more in the 

nature of a group remedy.”  Allison, 151 F.3d at 415.  Moreover, under the terms of the revised 

proposed agreement, members of the Settlement Classes will release only their nuisance Class 

Claims for injunctive relief; they will not release existing damages claims. 

Based on the foregoing, this Court preliminarily determined in March 2011 that the 

“incidental payment option is an incidental damage that flows directly from liability to the class 

as a whole on the claim that forms the basis of the injunctive relief,” and, “for the reasons the 

parties have submitted … this is incidental to the injunctive relief.”  (Hrg. Tr., at 35-36.)  

Nothing has happened since the March hearing to support any different conclusion with respect 

to final approval of the Settlement.  

VII. THE CLASS NOTICE SATISFIES RULE 23(E) AND DUE PROCESS 

REQUIREMENTS  

  

 A.  The Notice Satisfies All Applicable Standards for Approval of the Settlement 

Fed.R.Civ.P. 23(e) requires that “notice of the proposed dismissal or compromise shall be 
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given to all members of the class in such manner as the court directs.”  Notice is complete and 

sufficient for purposes of Rule 23(e) of the Federal Rules of Civil Procedure if it allows class 

members “a full and fair opportunity to consider the proposed settlement and to develop a 

response.”  Dunn & Bradstreet Credit Services, 130 F.R.D. 366, 370 (S.D. Ohio 1990).  A 

Rule 23(e) notice satisfies this standard if it describes the settlement sufficiently to offer class 

members an opportunity to present objections.  In re Agent Orange Prod. Liab. Litig., 597 

F.Supp. 740, 759 (E.D.N.Y. 1984), aff'd 818 F.2d 145 (2d Cir. 1987).  The notice need not attach 

a copy of the settlement agreement; a general description of the settlement terms will suffice.  

Id.; Kaplan v. Chertoff, 2008 WL 200108 (E.D.Pa. Jan 24, 2008)(approving notice of proposed 

class settlement that did not provide the full text of the release, but informed class members “that 

they release[d] all ‘settled claims’ against the defendants”).  The notice must state the options 

open to dissenting class members.  In re Agent Orange Prod. Liab. Litig., 597 F.Supp. at 759.  

Notice should allow class members a reasonable time to object to the proposed settlement “to 

permit class members to investigate and reflect on the matter before taking a position.”  Id.  

Finally, the Court must remain neutral and express no opinion on the merits of the settlement.  

Id.  

 In reviewing whether the notice provided in a particular case meets the requirements of 

Rule 23(e) and due process, the Court must consider both the content of the Notice and the mode 

of dissemination.  In re The Prudential Ins. Co. of America Sales Practices Lit., 962 F. Supp 450 

(D.N.J. 1997).  Both the content and the means of distribution of the Notice in this case exceed 
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the minimum requirements of Rule 23 and due process.  The individual notice15 was drafted 

using the “plain language” guidelines and notice forms developed by the Federal Judicial Center 

for use in federal courts.  (See Byrne Dec., Ex. 1 (Final Mailed Notice).)  The Notice is simple, 

easy to understand and accurately summarizes the key elements of the settlement.  The 

distribution plan included mailing of individual notice to all class members by U.S. Mail.  The 

notice also provided a phone number for any class members who had questions regarding the 

settlement.  

 In addition to the Court-approved class Notice, Class Counsel also sent a subsequent 

class communication in order to provide further information to class members about the Filter 

Option program.  (See id., at Ex. 2.)  As such, Class Members received not just one class notice, 

but two separate class communications.  This additional form of notice provides an added layer 

of due process protections for Class Members.   Consequently, during the March 2011 hearing, 

the Court approved the Notice Plan (and associated Class Notice) for dissemination to Class 

Members, finding that the “Class Notice … is appropriate under the circumstances and is 

reasonably calculated to inform Class Members of the proposed Settlement, affords Class 

Members an opportunity to present their objections to the Settlement or to exclude themselves 

from the Settlement, and complies in all respects with the requirements of Rule 23 and applicable 

due process requirements.”  (Order, at 4-5.  See also Hrg. Tr., at 39.)  The Court also ordered 

                                            
15 For 23(b)(2) classes, the Court does not have to order individual notice.  Instead, the 

Court may exercise its discretion in selecting the means by which the parties must supply notice.  
Walsh v. Great Atl. & Pac. Tea Co., 726 F.2d 956, 962-63 (3d Cir.1983)(“Rule 23(e) makes 
some form of post-settlement notice ... mandatory, although the form of notice is discretionary ... 
[because] (b)(2) classes are cohesive in nature”).  Nevertheless, Class Counsel opted to send out 
individual notice to Class Members.  Spring Garden United Neighbors, Inc. v. City of 
Philadelphia, 1986 WL 1525, *2 (E.D.Pa.  Feb. 4, 1986).   
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Class Counsel to implement the Notice Plan submitted to the Court, with Class Notice to be 

mailed by April 4, 2011.  (Order, at 5.)  

 Class Counsel has fully and successfully implemented the Notice Plan approved by the 

Court in March.  (See Byrne Dec., at ¶¶ 8-14.)  In summary, individual notice was provided to 

4248 Class Households, estimated to include approximately 10,000 individual Class Members.  

Class Counsel also mailed an additional class communication (letter) to these same Class 

Households concerning the proposed water filter benefit program; responded to Class Member 

questions about the Settlement, the class notice deadlines, and the opt-out form; prepared and 

mailed follow-up Notices and class counsel letters to newly-identified Class Member residences 

and/or addresses; compiled and reviewed opt-out forms submitted by Class Members (and, in 

some cases, non-class members); and, reviewed and researched class settlement objections 

submitted to the Court. (See, id.) 

 Finally, in compliance with the Class Action Fairness Act (“CAFA”), 28 U.S.C. 1715(b), 

and the Court’s Preliminary Approval Order, counsel for DuPont provided notice of the proposed 

Settlement to U.S. Attorney General Eric H. Holder, Jr. and the Commissioner of the New Jersey 

Department of Environmental Protection, Bob Martin. (See Affidavit of John Johnson, Exhibit 

F.)  

 If this settlement is finally approved Class Members will receive Claim Forms (through 

the Class Administrator), which each Class Household will be required to complete and return to 

the Class Administrator in order to receive the Class Benefits.  (See Johnson Dec., Ex. D (Ex. 1 

(Claim Form)).  The Claim Form allows the Class Households to specify whether they desire to 

receive the Filter Option or the Incidental Benefits Option, as provided under the Settlement.  
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The Parties hereby jointly move the Court to appoint Mr. Gentle as the Class Administrator so 

that he may move forward with implementation of the claim process and distribution of Class 

Benefits promptly upon final approval of the Settlement.  

B. Opt-Out Rights Were Provided to Class Members 

The Parties agreed to extend opt out rights to Class Members and asked the Court to 

approve an opt-out option.  In its Preliminary Approval Order, the Court exercised its discretion 

and provided Class Members with opt-out rights, even though such rights were not automatically 

required.  (Order, at 6-7).  See Martens v. Smith Barney, Inc., 181 F.R.D. 243 (S.D.N.Y. 1998); 

In re Monumental Life Ins. Co., 365 F.3d 408, 417 (5th Cir. 2004).  Of the 4248 notices that were 

mailed by Class Counsel, only 27 Class Members submitted timely opt-out notices - - less than 

0.3% of the total estimated Class Members.  (See Byrne Dec., Ex. 3.)    As explained above, the 

fact that so few class members opted-out of the settlement is further evidence as to why this 

settlement should be approved.   

IX.   CONCLUSION 

 The proposed Settlement is fair, reasonable and adequate. Consequently, based upon the 

evidence presented and the analysis of applicable law, the Parties respectfully request that the 

Court find that all of the requirements of Rule 23(e) have been met and that the Settlement 

should be approved.  The Parties further request that the Court enter a final judgment dismissing 

the Class Claims, with prejudice, consistent with the Settlement.  The Parties also request that the 

Court enter an Order appointing Mr. Gentle as Class Administrator under the terms of the 

Settlement and the Class Administrator Agreement being tendered to the Court with these final 

approval papers.    
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May 24, 2011 

LIEBERMAN & BLECHER, P.C. 
Attorneys for Plaintiffs 

By:  /s/ Shari M. Blecher 
 
Shari M. Blecher, Esq. 
Lieberman & Blecher, P.C. 
30 Jefferson Plaza 
Princeton, New Jersey 08540 

 
Rhon A. Jones, Esq. 
David B. Byrne, III, Esq. 
Beasley, Allen, Crow, Methvin,  
Portis & Miles, P.C. 
P.O. Box 4160 
Montgomery, AL 36103 

 
Robert A. Bilott, Esq. 
Taft Stettinius & Hollister, LLP 
425 Walnut Street, Suite 1800 
Cincinnati, Ohio 45202-3957 

 
R. Edison Hill, Esq. 
Hill, Peterson, Carper, Bee & Deizler, P.L.J.J.C. 
Northgate Business Park 
500 Tracy Way 
Charleston, West Virginia 25311 
 
Larry A. Winter, Esq. 
Winter Johnson & Hill PLLC 
P.O. Box 2187 
Charleston, West Virginia 25328 
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Attorneys for Defendant 
E. I. du Pont de Nemours and Company 

By:  /s/ Roy Alan Cohen 
      Roy Alan Cohen, Esq.  

Porzio Bromberg & Newman P.C. 
100 Southgate Parkway 
Morristown, N.J. 07962-10997 
(973) 538-4006 
 
Libretta P. Stennes, Esq. 
Anthony F. Cavanaugh, Esq. 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, NW 
Washington, D.C. 20036 
(202) 429-3000 
 
John M. Johnson, Esq. 
Kevin E. Clark, Esq. 
Lightfoot Franklin White LLC 
The Clark Building 
400 20th Street North 
Birmingham, AL, 35203-3200 
(205) 581-0716 
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