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I. INTRODUCTION 

On July 6, 2017, this Court preliminarily approved a proposed class action settlement 

between Plaintiff Philip Charvat and Defendants Resort Marketing Group, Inc. and its principal, 

Elizabeth Valente (collectively, “RMG”), and Carnival Corporation & PLC (“Carnival”), Royal 

Caribbean Cruises, Ltd. (“Royal”), and NCL (Bahamas) Ltd. (“Norwegian”) (collectively, the 

“Cruise Defendants”). Dkt. 576. The Settlement will require the Cruise Defendants to pay 

$12,500,000 into a common fund for the benefit of consumers to whom RMG made prerecorded 

telemarketing calls referencing the Cruise Defendants, in alleged violation of the Telephone 

Consumer Protection Act, 47 U.S.C. § 227. From that fund, Class Counsel seek payment of 

attorneys’ fees in the amount of $3,150,000, the reimbursement of expenses in the amount of 

$207,548 and an incentive award for Mr. Charvat of $50,000 recognizing his exceptional service 

to the class in this case.1 As detailed below, 274,851 claims have been received and accepted. 

After the reduction of fees, the incentive award, litigation and notice and administration 

expenses, approximately $6,092,452.00 will remain for distribution to Settlement Class 

Members. The average consumer pay-out is expected to be approximately $22.00. The maximum 

pay-out will be nearly $598.00. See Exhibit 1, Supplemental Declaration of Phil Cooper. For the 

reasons that follow, Class Counsel believe the Settlement is fair, in the best interests of 

Settlement Class Members, and should be finally approved. 

II. BACKGROUND2 

This case concerns alleged violations of the Telephone Consumer Protection Act 

                                                 
1 The facts relating to Mr. Charvat’s service to the class are set forth in detail in Plaintiff’s 
Motion for Class Representative Incentive Award (Dkt. 582). Mr. Charvat also plans to attend 
the final approval hearing in person.  
2 The procedure of this case is detailed in the attached declaration of Matthew P. McCue, 
attached at Exhibit 2. 
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(“TCPA”), 47 U.S.C. § 227, which prohibits, inter alia, initiating telemarketing calls using an 

artificial or prerecorded voice without prior express consent. 47 U.S.C. § 227(b)(1). Specifically, 

beginning in February 11, 2011, RMG repeatedly called Mr. Charvat’s phone with a prerecorded 

message informing him that he had been “selected” to receive a cruise with the Cruise 

Defendants. Dkt. 463, 3d Am. Compl. ¶¶ 98, 104, 109, 116, Ex. 7. Mr. Charvat had not 

consented to receive these prerecorded-voice calls. Id. ¶ 123. Rather, these were unsolicited 

telemarketing calls promoting Cruise Defendant cruises, made as part of a widespread 

robocalling campaign to consumer phone numbers purchased through third parties. Id. ¶ 84; Dkt. 

492 at 14.  

Mr. Charvat filed this action on July 23, 2012, and hard-fought litigation proceeded for 

years to follow. After Plaintiff amended his complaint on September 25, 2012, the Cruise 

Defendants moved to dismiss and to stay discovery. Dkt. 23, 26, 30, 32, 37. Class Counsel 

responded to the motions to dismiss and moved for leave to file a second amended complaint, 

which Cruise Defendants opposed. Dkt. 46, 47, 52. After Judge Zagel—to whom this case was 

originally assigned—granted leave to amend, Cruise Defendants again filed motions to dismiss, 

requiring Class Counsel to engage in further briefing. Dkt. 61, 66, 78, 92, 96, 104, 108, 112. In 

support of their Motion to Dismiss, the Cruise Defendants argued that Mr. Charvat had acted 

unethically when he tape recorded the illegal calls made to his home by RMG. Although the calls 

were recorded in compliance with Ohio law, where Mr. Charvat resides, the Cruise Defendants 

incredibly argued that Mr. Charvat violated Illinois law in regards to wire-taps and that since 

RMG resided in Illinois, such law applied. Dkt. 62 and 66. Plaintiff opposed the motion (Dkt. 

78) which was ultimately denied by Judge Zagel. Dkt. 143. 

On April 11, 2013, Judge Zagel stayed the case as to the Cruise Defendants pending the 
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FCC’s anticipated declaratory ruling regarding vicarious liability issues in In re Joint Pet. by 

DISH Network, LLC et al. for Declaratory Ruling Concerning the TCPA Rules, CG Docket No. 

11-50 (FCC), and Class Counsel ultimately succeeded in defending against Cruise Defendants’ 

dispositive motions after the FCC ruled in consumers’ favor in May 2013. Dkt. 117, 141, 143.3 

On May 3, 2013, RMG answered the Complaint and filed a counterclaim against Mr. 

Charvat. Adopting arguments previously made by the Cruise Defendants, RMG claimed that Mr. 

Charvat was personally liable to RMG for violating its privacy rights when he lawfully recorded 

the illegal telemarketing calls made by RMG to his home in Ohio. Dkt. 123. Class Counsel 

successfully defended against this counterclaim, and RMG voluntarily withdrew it on May 1, 

2014, after Class Counsel filed a motion for summary judgment. Dkt. 191. 

Heavily contested proceedings continued in this action after the case was reassigned from 

Judge Zagel to this Court on November 18, 2013, and discovery disputes and motion practice 

persisted both before this Court and Magistrate Judge Rowland, to whom discovery matters were 

referred on March 20, 2014. Dkt. 162, 181, 184. Among other things, after discovering that the 

telemarketing at issue continued post-suit, Class Counsel successfully moved for leave to file a 

third amended complaint to capture that continued allegedly illegal calling, over Cruise 

Defendants’ objection. Dkt. 308, 351, 443, 453, 454. When Cruise Defendants submitted the 

affidavit of a third party to suggest that Mr. Charvat was unethically “fishing” for TCPA 

violations, Class Counsel went on the offensive, deposed the affiant, and obtained testimony 

confirming that the purported “opt-in” lead data Cruise Defendants claimed showed that Mr. 

                                                 
3 Jointly with the Department Justice representing the Federal Trade Commission, Mr. Charvat 
was the lead the representative who prosecuted the Dish action in the FCC on behalf of 
consumers. He was represented in that action by Class Counsel in this case. Mr. Charvat’s efforts 
in the Dish action literally established the standard pursuant to which consumers can now hold 
third parties liable for the illegal telemarketing of third parties.  
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Charvat consented to the calls was fabricated. Dkt. 512-1, Pascale Dep. at 94.  

Discovery in this case was particularly hard-fought. Class Counsel prepared and served 

multiple sets of written discovery requests on Cruise Defendants, worked with Mr. Charvat to 

respond to Cruise Defendants’ requests and prepare both him and his daughter for their 

depositions, worked with Plaintiff’s expert to ensure proper data analysis and prepare him for his 

deposition, and participated with defense counsel in a total of 15 depositions across four states. 

Class Counsel filed a total of seven motions to compel discovery in this action, Dkt. 131, 137, 

159, 175, 246, 248, 303, and defended against numerous others, Dkt. 139, 179, 211, 213, 214, 

241, 254, 433, 446. Cruise Defendants appealed some of Magistrate Judge Rowland’s orders to 

this Court, requiring further briefing. Dkt. 232, 233, 236, 237, 238, 292, 294, 315, 327, 367, 430, 

482, 504, 511, 512. This advocacy permitted the development of an ample evidentiary record, 

ensuring effective argument—and, ultimately, settlement negotiations—while protecting against 

overreaching or improper discovery. The more than 650 docket entries in this case evidence 

Class Counsel’s zealous advocacy on behalf of the class. The Court has also dedicated 

substantial time and attention to this matter. In fact, the docket reflects the fact that Judge Wood 

and Judge Zagel conducted twenty (20) hearings during the course of this case and Judge 

Rowland conducted thirty-three (33) hearings. 

With class certification discovery completed, Plaintiff initiated class certification briefing 

on May 16, 2016. Dkt. 492. This too was heavily argued, with the parties submitting thousands 

of pages in briefing and exhibits, along with multiple motions to exclude the other side’s expert 

or other evidence. Dkt. 492, 520, 521, 530, 531, 547, 548, 551, 553. Several months later, the 

parties agreed to discuss a class-wide settlement, and met for an all-day mediation with Bruce 

Friedman of JAMS in Miami, Florida, on March 18, 2017, preceded by the submission of 

Case: 1:12-cv-05746 Document #: 683 Filed: 10/03/18 Page 9 of 26 PageID #:23570



 

5 

mediation briefs. The parties failed to reach a settlement, but through continued arms’ length 

negotiations between counsel for the parties over subsequent months, they ultimately reached the 

instant Settlement now before the Court.  

On July 6, 2017, this Court granted preliminary approval of the Settlement4 between the 

Plaintiff, RMG, and the Cruise Defendants. (Dkt. 576). The Settlement established a non-

reversionary Settlement Fund of between $7,000,000 and $12,500,000, from which Settlement 

Class Members could make a claim for a cash payment. (Dkt. 569-1). The ultimate amount of the 

Settlement Fund depended on the number of valid claims filed. The maximum value of each 

illegal call was set at $300. A consumer could recover for up to three illegal calls per telephone 

line for a maximum amount of $900. If sufficient claims were submitted to exceed $12.5 million, 

then the recovery per Settlement Class Member would be reduced pro rata. Pursuant to the 

Court’s Order, Kurtzman Carson Consultants (“Settlement Administrator”) was retained as the 

Settlement Administrator which proceeded to give notice to the class as set forth in both the 

Settlement Agreement and in the Preliminary Approval Order, which called for dissemination of 

a press release, physical notice to be mailed to certain Settlement Class Members, and 

publication notice to be made to all other Settlement Class Members via various means, 

including press-release, newspaper, magazine, internet advertising and Facebook. (Dkt. 569-1 at 

Section 7.0).  

The Notice Plan, and consumer response thereto, was overwhelmingly successful. For 

example, just the press release alone that was issued by the Settlement Administrator was 

distributed to 216 media sources and reached an estimated audience of 88,196,338. This press 

                                                 
4 Capitalized terms used throughout are defined terms contained in the Settlement Agreement 
(Dkt. 569-1). 
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release was distributed to hundreds of media outlets. Stories in television and print media then 

ran in media outlets from coast to coast broadly publicizing the Settlement and directing 

consumers to the Settlement web site to file a claim. In fact, the Settlement was prominently 

featured on ABC News with David Muir and many other national and local news outlets. See 

http://abcnews.go.com/WNT/video/class-action-lawsuit-targets-lawsuits-49260456.5  

As a result of the robust notice provided to Settlement Class Members as magnified by 

press attention to this case, over 2.7 million claims were initially received by the Settlement 

Administrator. Unfortunately, many media outlets reported on the case in a manner that led to 

consumer misunderstandings concerning the scope and nature of the Settlement. For example, 

many media outlets informed consumers they “might be owed $900” without explaining that any 

recovery was dependent on the number of valid claims submitted and could ultimately be a pro 

rata share of the Settlement Fund.  

To address concerns as to Settlement Class Members’ misunderstanding of the ultimate 

pay-out in this case, on September 25, 2017, in coordination with defense counsel, Class Counsel 

moved to modify the notice procedures and provide supplemental notice to claimants intended to 

undo the effect of any misunderstanding caused be misleading media coverage, which the Court 

granted on October 3, 2017. Dkt. 592, 596. Specifically, Settlement Class Members were 

explicitly informed that over two million claims had been received and if all of them were valid, 

the per-consumer pay-out in the case would only be several dollars. Id.  Settlement Class 

                                                 
5 See also http://abcnews.go.com/WNT/video/class-action-lawsuit-targets-lawsuits-49260456; 
http://abc7ny.com/finance/heads-up-you-may-be-due-money-in-cruise-robocall-case/2314364/; 
http://insider.foxnews.com/2017/08/16/free-cruise-robocalls-class-action-settlement-payments-
announced; http://6abc.com/finance/free-cruise-robocall-class-action-lawsuit-settled-claims-
available/2317637/; http://www.miamiherald.com/news/nation-
world/national/article167363227.html; http://boston.cbslocal.com/2017/08/16/free-cruise-
robocall-settlement-claim/. 
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Members were then also given another opportunity to opt out of the Settlement if Settlement 

Class Members wanted to litigate their individual claims. Id. 

Thereafter, the Settlement Administrator proceeded to assess the over 2.7 million claims 

received during the initial claims process. Following that review, in February of 2018, the 

Settlement Administrator informed counsel and the Court that a substantial but unknown number 

of claims submitted were likely fraudulent. See Dkt. 615-1. Class Counsel then coordinated with 

Cruise Defendants, the Court, and the Settlement Administrator to develop a plan and procedure 

to verify claims through a request for supplemental documentation, which this Court approved 

on March 5, 2018. Dkt. 615, 620. Again, Settlement Class Members who did not want to submit 

verification evidence were given an opportunity to opt out of the Settlement. Id. 

The parties then proceeded to work together to assess supplemental documentation 

provided by claimants. The parties did so in an efficient manner that minimized additional 

administration expenses that would be incurred by the Settlement Administrator and paid by the 

class. Further, when made necessary by the sheer volume of claimant verification responses, 

Class Counsel coordinated with Cruise Defendants to seek an extension of the Court’s schedule 

to permit the parties to complete the claims review process, Dkt. 654, which the Court granted on 

June 20, 2018. Dkt. 658. Class Counsel also addressed Settlement Class Member questions 

concerning the Settlement directly, ultimately fielding over 600 inquiries, requiring Class 

Counsel to retain temporary staff to adequately and timely respond to Settlement Class Member 

questions.  

In response to the Court ordered verification process, 274,851 claims have been received 

and accepted. Pursuant to Section 11.3 of the Settlement Agreement, consumers whose claims 

were rejected are entitled to an opportunity to cure. See Exhibit 1, Supplemental Declaration of 
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Phil Cooper; Dkt. 569-1. In total, 37,673 claims were as invalid or insufficient (including 

responses that failed to provide documentation with their response) and are considered deficient. 

Id. Class Counsel, counsel for the Cruise Defendants and the Settlement Administrator are 

currently in the process of contacting these potential Settlement Class Members and to provide 

them with a two-week opportunity to cure.6  

After the reduction of fees, the incentive award, litigation and notice and administration 

expenses, approximately $6,092,452.00 will remain for distribution to Settlement Class 

Members. The average consumer pay-out is expected to be approximately $22.00. The lowest 

pay-out will be approximately $8.00 and the maximum pay-out will be approximately $598.00.  

III. FINAL APPROVAL SHOULD BE GRANTED 

“Federal courts naturally favor the settlement of class action litigation.” Isby v. Bayh, 75 

F.3d 1191, 1196 (7th Cir. 1996) (citing E.E.O.C. v. Hiram Walker & Sons, Inc., 768 F.2d 884, 

888–89 (7th Cir. 1985)). Settlements are favored, particularly in the class action context. In re 

Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008) (“[T]here is a strong judicial policy 

that favors settlements, particularly where complex class action litigation is concerned.”). Courts 

recognize that a settlement approval hearing should not “reach any ultimate conclusions on the 

contested issues of fact and law which underlie the merits of the dispute, for it is the very 

uncertainty of outcome in litigation and avoidance of wasteful and expensive litigation that 

induce consensual settlements.” Rodriguez v. West Publ’g Corp., 563 F.3d 948, 964 (9th Cir. 

                                                 
6 Assuming the average number of calls-per-claim is consistent with the currently approved 
population (2.63 calls per-claim), if all of these submitters successfully validate their currently-
deficient claims, the total approved calls would increase to approximately 822,197, and the value 
being adjusted to approximately $7.41 per call. In other words, the final average settlement 
payment to be received by claimants would be between $19.78 and $22.17 with the per-call value 
estimated to be between $7.41 and $8.42 depending on how many deficient claims are 
successfully resolved. See Exhibit 1 at ¶7. 
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2009). Proposed class action settlements are not effective unless approved by the Court. Fed. R. 

Civ. P. 23(e). There is a three-step procedure for approval of class action settlements: (1) 

preliminary approval of the settlement; (2) dissemination of notice of the settlement to class 

members; and (3) a “fairness hearing” at which class members may be heard and evidence and 

argument concerning the fairness, adequacy, and reasonableness of the settlement may be 

presented. Manual for Complex Litigation (Fourth) §§ 21.632–21.634 (2017). The first two 

stages, preliminary approval and notice, are complete. The Court must now determine whether 

the settlement is “fundamentally fair.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 

1988). When faced with a motion for final approval of a class action settlement under Rule 23, a 

court’s inquiry is limited to whether the settlement is “lawful, fair, reasonable, and adequate.” 

Uhl v. Thoroughbred Tech. & Telecomms., Inc., 309 F.3d 978, 986 (7th Cir. 2009). A settlement 

is fair, adequate, and reasonable, and merits final approval, when “the interests of the class as a 

whole are better served by the settlement than by further litigation.” Manual for Complex 

Litigation (Fourth) (“MCL 4th”) § 21.61, at 480 (2010). 

A. The Settlement Resulted From Informed Arm’s-Length Negotiations 

“Before approving a class action settlement, the district court must reach a reasoned 

judgment that the proposed agreement is not the product of fraud or overreaching by, or 

collusion among, the negotiating parties.” Class Plaintiffs v. Seattle, 955 F.2d 1268, 1290 (9th 

Cir. 1992). When a settlement is the product of arm’s-length negotiations conducted by capable 

and experienced counsel, the court begins its analysis with a presumption that the settlement is 

fair and reasonable. See 4 Newberg § 13:45; In re High-Tech Employee Antitrust Litig., No. 11-

cv-2509-LHK, 2013 WL 6328811, at *1 (N.D. Cal. Oct. 30, 2013). This Settlement is the 

product of arm’s-length negotiations between the parties and their counsel, who are highly 
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experienced in litigating these types of cases, and was negotiated with the assistance of an 

experienced and well-respected mediator. See Betorina v. Randstad US, L.P., No. 15-cv-03646-

EMC, 2017 WL 1278758, at *7 (N.D. Cal. Apr. 6, 2017) (“[T]he assistance of an experienced 

mediator in the settlement process confirms that the settlement is non-collusive.”). 

A proposed class settlement is presumptively fair where it “is the product of arm’s length 

negotiations, sufficient discovery has been taken to allow the parties and the court to act 

intelligently, and counsel involved are competent and experienced.” H. Newberg & A. Conte, 

Newberg on Class Actions § 11:41 (4th ed. 2002). The requirement that a settlement be fair is 

designed to prevent collusion among the parties. Mars Steel Corp. v. Cont’l Ill. Nat’l. Bank & 

Trust Co. of Chicago, 834 F. 2d 677, 684 (7th Cir. 1987) (approving settlement upon a finding of 

no “hanky-panky” in negotiations). There is an initial presumption that a proposed settlement is 

fair and reasonable when it was the result of arm’s-length negotiations. Newberg, supra, § 11:42; 

see also Am. Int’l Grp., Inc. v. ACE INA Holdings, Nos. 07-2898, 09-2026, 2012 WL 651727 at 

*10 (N.D. Ill. Feb. 28, 2012). The Settlement satisfies this test.  

Plaintiff and his counsel spent thousands of hours litigating this hotly contested case over 

the past six years. The facts were thoroughly investigated and assessed including multiple 

depositions across many states and extensive third-party discovery. At the time the proposed 

Settlement was reached, Plaintiff’s Motion for Class Certification was fully briefed. The 

Settlement itself was only reached after several months of active negotiations, including a full 

day mediation session before an experienced mediator in Florida. The fact that Plaintiff achieved 

an excellent result for the Settlement Class despite facing significant procedural and substantive 

hurdles is a testament to the non-collusive nature of the Settlement. The Settlement is the result 

of extensive, arm’s-length negotiations between experienced and well-informed counsel, with the 
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assistance of a mediator, in the total absence of collusion, and represents a fair result. The 

Settlement is entitled to approval. Wong v. Accretive Health, Inc., 773 F.3d 859, 864 (7th Cir. 

2014).  

B. Settlement Class Members Received the Best Notice Practicable 

This Court has already determined that the Notice Plan in this case meets the 

requirements of due process and applicable law, provides the best notice practicable under the 

circumstances, and constitutes due and sufficient notice to all individuals entitled thereto. See 

Dkt. 576. This Notice Plan has been fully implemented by the Settlement Administrator. See 

Dkt. 670, Declaration of Phil Cooper. Using the class records obtained by Plaintiff through 

discovery and in coordination with Cruise Defendants, the Settlement Administrator executed the 

Notice Plan in the form previously approved by this Court by sending a postcard notice to 

348,927 Settlement Class Members via first class mail. See Dkt. 576. The Court-approved notice 

provided to the Settlement Class informed them of, among other things: (1) information about 

the Action, the Settlement, and the release; (2) deadlines for Settlement Class Members to make 

claims, opt out of the Settlement, or object to the Settlement; and (3) the date and location of the 

final approval hearing. Id. Notice was also provided via newspapers, magazines, internet and 

press release. Id. The Notice Plan, and consumer response thereto, was overwhelmingly 

successful. As detailed above, stories in television and print media about the proposed Settlement 

ran in media outlets from coast to coast broadly publicizing the Settlement and directing 

consumers to the settlement web site to file a claim. In fact, the Settlement was prominently 

featured on ABC News with David Muir. Further, the Settlement Administrator provided notice 

of the Settlement to all appropriate federal and state officials, pursuant to the Class Action 

Fairness Act of 2005, see 28 U.S.C. § 1715(a)(2). Id. The Notice Plan approved by this Court 
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and implemented by the Settlement Administrator satisfied the requirements of Fed. R. Civ. P. 

23 and due process.  

Finally, it should be noted that Settlement Class Members were given the opportunity to 

opt out of this Settlement on multiple occasions. Consumers were given their first opportunity to 

opt out of this Settlement when they were initially informed of the Settlement. Dkt. 576. The 

parties agreed to provide Settlement Class Members with a second opportunity to opt out after 

over two million initial claims were received the individual pay-out (assuming all these claims 

were valid which were not) would be only several dollars. Dkt. 596. After this Court ordered a 

verification process to finalize claims, Settlement Class Members were given a third opportunity 

to opt out. Dkt. 620. If Settlement Class Members were not satisfied with the benefits they stood 

to receive from participating in the Settlement, they had three opportunities to opt out and pursue 

their individual claims. The multiple opportunities provided to Settlement Class Members to opt 

out of this Settlement, and the fact that Settlement Class Members were explicitly informed that 

the potential pay-out in this case could be as low as only several dollars, is further evidence that 

Settlement Class Members were fully informed of their rights throughout this litigation and were 

provided with sufficient notice and due process to act accordingly. This fact further evidences 

the fundamental fairness of the notice process provided to Settlement Class Members in this 

case. 

C. The Settlement Satisfies the Criteria for Final Approval 

In assessing the fairness, reasonableness, and adequacy of a settlement, courts view the 

facts in the light most favorable to the settlement. Isby, 75 F.3d at 1199. The Court “should not 

substitute [its] own judgment as to optimal settlement terms for the judgment of the litigants and 

their counsel.” Armstrong v. Bd. of Sch. Directors of City of Milwaukee, 616 F.2d 305, 315 (7th 
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Cir. 1980), overruled on other grounds by Felzen v. Andreas, 134 F.3d 873 (7th Cir. 1998). In 

evaluating fairness, a court should consider: “the strength of the case for Plaintiff on the merits, 

balanced against the amount offered in settlement; the complexity, length and expense of the 

litigation; the amount of opposition to the settlement by affected parties; the opinion of 

competent counsel; and the amount of discovery completed at the time of settlement.” Isby, 75 

F.3d at 1199. Of these considerations, the first is most important. Synfuel Techs., Inc. v. DHL 

Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006). Applied to this case, the relevant criteria 

support final approval of the Settlement.  

1. The Settlement Amount In Light Of The Risks Of Continued      
Litigation Favors Final Approval 

When approving settlements, the question courts address “is not whether [the Settlement] 

could be prettier, smarter, or snazzier, but whether it is fair, adequate, and free from collusion.” 

Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir. 1998). And courts must tread cautiously 

when comparing the amount of a settlement to speculative figures regarding what damages might 

have been won had the plaintiff prevailed at trial. Linney v. Cellular Alaska P’ship, 152 F.3d 

1234, 1242 (9th Cir. 1998). See Rodriguez, 563 F.3d at 966; Nat’l Rural Telecomm’ns Coop. v. 

DirecTV, Inc., 221 F.R.D. 523, 526 (C.D. Cal. 2004) (“The Court shall consider the vagaries of 

litigation and compare the significance of immediate recovery by way of the compromise to the 

mere possibility of relief in the future, after protracted and expensive litigation.”). 

Although Plaintiff believed he would ultimately prevail on the merits at trial, success was 

far from assured. At every turn of the litigation and in negotiations, the Cruise Defendants denied 

liability and vigorously defended their positions. The risk that Settlement Class Members could 

ultimately receive nothing despite years of work was real. First, the proposed Settlement in this 

case was arrived at prior to the Court’s resolution of the pending Motion for Class Certification. 
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Although Class Counsel was confident of its position in this regard, many courts for many 

reasons have denied class certification in TCPA cases. See e.g., Espejo v. Santander Consumer 

USA, Inc., No. 11 C 8987, 2016 U.S. Dist. LEXIS 142259, at *31 (N.D. Ill. Oct. 14, 2016) 

("issues of individualized consent predominate when a defendant sets forth specific evidence 

showing that a significant percentage of the putative class consented to receiving calls on their 

cellphone"); Gene & Gene L.L.C. v. BioPay, L.L.C., 541 F.3d 318, 326-29 (5th Cir. 2008) 

(denying class certification on consent/predominance grounds); G.M. Sign, Inc. v. Brink's Mfg. 

Co., No. 09 C 5528, 2011 U.S. Dist. LEXIS 7084, 2011 WL 248511, at *8 (N.D. Ill. Jan. 25, 

2011) [**42] (St. Eve, J.) (individualized issues of consent predominate); Versteeg v. Bennett, 

Deloney & Noyes, P.C., 271 F.R.D. 668, 674 (D. Wyo. 2011) (same); Kenro, Inc. v. Fax Daily, 

962 F. Supp. 1162, 1169 (S.D. Ind. 1997) (same).  

Second, RMG, who physically dialed the millions of telemarketing calls at issue, is out of 

business and, as a result, RMG was not a viable source to fund the Settlement. That left the 

Cruise Defendants who were only liable for the illegal telemarketing calls made by RMG if a 

jury ultimately found the Cruise Defendants vicariously liable for such calls. Contrary to the 

claims of objectors who complain that the class receives too little, liability in this regard was far 

from reasonably clear. Just recently, the Ninth Circuit Court of Appeals affirmed summary 

dismissal of two TCPA cases, finding that the defendants could not be held vicariously liable for 

telemarketing calls made by third parties. See Jones v. Royal Admin. Servs. Inc., 887 F.3d 443 

(9th Cir. 2018); Kristensen v. Credit Payment Servs., 879 F.3d 1010 (9th Cir. 2018). If the Court 

or jury ultimately found that RMG made millions of illegal calls but was not the agent of the 

Cruise Defendants, the class would get nothing.  

The proposed settlement amount comes to $12,500,000. The estimated average per-
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consumer pay out award of $22.00 is consistent with other approved TCPA class action 

settlements.7 See Connor v. JPMorgan Chase Bank, N.A., No. 10 CV 01284 GPC BGS (S.D. 

Cal. Feb. 5, 2015) (granting final approval to a settlement paying $11,268,058 on slightly less 

than 2.5 million accounts); Amadeck v. Capital One Fin. Corp. (In re Capital One Tel. Consumer 

Prot. Act Litig.), 80 F. Supp. 3d 781 (N.D. Ill. 2015) (final approval granted where each class 

member would be awarded $39.66); Rose v. Bank of Am. Corp., 2014 WL 4273358 at *10 (N.D. 

Cal. Aug. 29, 2014) (discussing range of acceptable TCPA settlements and approving $20.00 to 

$40.00 per claimant); Steinfeld v. Discover Fin. Sers. 12-cv-01118, Dkt. No. 100 (N.D. Cal. Apr. 

7, 2014) (final approval of $46.98 per claimant); Spillman v. RPM Pizza, LLC, No. 10-349, 2013 

U.S. Dist. LEXIS 72947 at *2, *9 (M.D. La. May 23, 2013) ($9,750,000 to cover claims of over 

1,400,000 class members).8 Notably, these cases involved claims that the defendants directly 

violated the TCPA and did not share the vicarious liability obstacles presented in this case. If 

approved, the Settlement would bring a sure end to what would be contentious and costly 

litigation centered on questions of class certification and whether the Cruise Defendants were 

vicariously liable for the allegedly unlawful calls challenged in this action. Given the significant 

risks of continued litigation—in addition to the extended costs and time needed to prepare for 

trial—the risk, expense, complexity, and likely duration of further litigation support approval of 

the Settlement.  

                                                 
7 This is the average amount. Some class members are receiving over $100.  
8 See Estrada v. iYogi, Inc., No. 2:13–01989 WBS CKD, 2015 WL 5895942, at *7 (E.D. Cal. 
Oct. 6, 2015) (granting preliminary approval to TCPA settlement where class members estimated 
to receive $40); Adams v. AllianceOne Receivables Mgmt., Inc., No. 3:08-cv-00248-JAH-WVG, 
Dkt. No. 137 (S.D. Cal. Sept. 28, 2012) (claimants received $40 each); Desai v. ADT Sec. Servs., 
Inc., Case No. 1:11-cv-01925 (Dkt. No. 229) (N.D. Ill. Feb. 14, 2013) (estimating claimants 
would receive between $50 and $100); Rinky Dinky v. Elec. Merchant Sys., et al., No. C13-1347-
JCC, Dkt. No. 151 (W.D. Wash. Apr. 19, 2016) (approving awards in a TCPA action of 
approximately $97 per class member). 
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2. The Lack Of Opposition to the Settlement Favors Final Approval 

A positive class response to a settlement—as evidenced by a small percentage of 

objections supports final approval. See Pelletz v. Weyerhaeuser Co., 255 F.R.D. 537, 543-44 

(W.D. Wash. 2009); Tadepalli v. Uber Techs., Inc., No. 15-CV-04348-MEJ, 2016 WL 1622881, 

at *8 (N.D. Cal. Apr. 25, 2016) (observing that “the absence of a large number of objections to a 

proposed class action settlement raises a strong presumption that the terms of a proposed class 

settlement action are favorable to the class members” (citation omitted)).  In this case, to date, 

274,851 claims have been accepted as valid.  Only thirty objections to the settlement have been 

filed with the Court.9  See In re Mexico Money Transfer Litig., 164 F. Supp. 2d 1002, 1021 (N.D. 

Ill. 2000) (fact that more than “99.9% of class members have neither opted out nor filed 

objections is strong circumstantial evidence in favor of the settlement”), aff'd., 267 F.3d 743 (7th 

Cir. 2001); In re Sw. Airlines Voucher Litig., No. 11 C 8176, 2013 U.S. Dist. LEXIS 120735, at 

*21 (N.D. Ill. Aug. 26, 2013) (low level of opposition supports the reasonableness of the 

settlement”). 

In assessing the reasonableness of a proposed settlement, courts also consider the number 

of consumers who opt-out of the settlement.  Id.  Class Members in this case were given multiple 

opportunities to opt-out of the Settlement, two such opportunities of which were provided after 

Class Members were explicitly informed that the per consumer pay-out in this case could be as 

low as several dollars.  Dkt. 615, 620.  Only 287 Class Members elected to opt out of the 

Settlement.  See Dkt. 670 Declaration of Phil Cooper at ¶20.  The fact that so few Class 

Members opted out despite transparent notice and multiple opportunities to do so is a further 

testament to the reasonableness of the proposed Settlement.      

                                                 
9 Counsel for the Cruise Defendants have separately filed a memorandum specifically dedicated 
to address objections.     
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Further, many of the objections filed by pro se claimants were labelled “objection” but 

substantively were requests of claimants for assistance in completing the claims process.  Class 

Counsel personally responded to many of these “objections,” answered the questions of these 

Class Members and ensured that their claims were properly submitted.  Those objections that 

remain, including those objections filed by class members represented by counsel, are also 

detailed in the submission of counsel for the Cruise Defendants.  None of the remaining 

objections warrant denial of final approval but several warrant further discussion as set forth 

below: 

a. Attorneys’ Fees   

Several objectors continue to object to the fee request of Class Counsel.  As detailed in a 

prior submission (Dkt. 660), Class Counsel have voluntarily reduced their request for attorneys’ 

fee from 1/3 of the gross settlement ($12.5 million /3 = $4.166 million) to an amount less than 

1/3 of the settlement after the reduction of administration expenses of $3 million ($9.5 million /3 

= $3.166 million with a further reduction to $3.150 million).  Although they have spent 

thousands of hours of time litigating this case for the past six years, and a request for a fee in the 

amount of 1/3 of the gross settlement ($4.1 million) would be appropriate under applicable 

Seventh Circuit case law,10 Class Counsel agreed to reduce their request for fees by over $1 

million because the initial claims response to this settlement (over 2.7 million claims) far 

exceeded any estimate on the number of claims expected to be filed and caused the costs to 

                                                 
10 In Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014) and Redman v. Radioshack Corp., 768 
F.3d 622 (7th Cir. 2014), the Seventh Circuit recognized the appropriateness of a fee award up to 
50% of the common fund after the netting of administration expenses.  Accordingly, a fee 
request in this case of $4.38 million would comport with Seventh Circuit case law.  To maximize 
the recovery to individual Class Members, however, Class Counsel seeks only $3.150 million in 
attorneys’ fees. 
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process and analyze these claims by the Settlement Administrator to exceed $3,000,000.  Such 

costs were originally estimated not to exceed $800,000.  See Declaration of Matthew P. McCue, 

attached at Exhibit 2.  Class Counsel agreed to reduce their fee by over $1 million to maximize 

the recovery to each class member and to facilitate the final approval of this case.   

b. Costs of Administration   

One objector (Dkt. 671) objects to the costs incurred to provide notice to the Class and to 

administer the claims process incurred by the Settlement Administrator and requests more detail 

as to these costs.  The response of the Settlement Administrator is set forth in detail in the 

attached Supplemental Declaration of Phil Cooper.  See Exhibit 1.  In sum, the Settlement 

Administrator initially estimated that the costs to administer this Settlement through to 

completion would be approximately $800,000.  Id. at ¶10.  Of course, this was an estimate and it 

was based on the Settlement Administrator’s expectation that approximately 100,000 claims 

would be filed by Class Members.  Id. at ¶11.  As the Court is well aware, due to extensive 

media coverage and interest in this Settlement, the number of claims received far exceeded 

anyone’s expectation.  See Dkt. 670, Declaration of Phil Cooper at ¶14.  Over 2.7 million initial 

claims were received and processed by the Settlement Administrator at substantial unanticipated 

cost.  See Exhibit 1, Cooper Declaration at ¶11.  These claims were all processed and analyzed 

by the Settlement Administrator at substantial unanticipated expenses.  Id. at ¶¶11-14.  Further 

complicating the cost estimates, after an initial assessment of the submitted claims, the 

Settlement Administrator came to the conclusion that a substantial but unknown number of 

claims were fraudulent.  Id.  The Settlement Administrator, the Court and counsel for the Parties, 

then all worked collaboratively to design and implement a verification process to ensure that 

fraudulent claims were removed from the process.  Id.  All of these measures resulted in 
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unanticipated expenses incurred to professional administer the Settlement in a fair and 

reasonable manner. 

3. Class Counsel Support Final Approval 

In considering a class settlement, “[t]he recommendations of plaintiffs’ counsel should be 

given a presumption of reasonableness.” Knight v. Red Door Salons, Inc., No. 08-01520 SC, 

2009 WL 248367, at *4 (N.D. Cal. Feb. 2, 2009); see also Perkins v. LinkedIn Corp., No. 13-

CV-04303-LHK, 2016 WL 613255, at *3 (N.D. Cal. 2016) (“[T]he views of Plaintiffs’ counsel, 

who are experienced in litigating and settling complex consumer class actions, weigh in favor of 

final approval.”). Class Counsel have extensive experience litigating TCPA class actions, 

consumer class actions, and other complex matters. See Dkt. 103 ¶¶ 26-33, 105 ¶¶ 27-31, 106 ¶¶ 

16-20. They are well positioned to evaluate the Settlement, having engaged in sufficient 

discovery and expert analysis to evaluate the strengths and weaknesses of Plaintiff’s case. Class 

Counsel support the Settlement as fair, reasonable and adequate. Where Class Counsel is 

qualified and well informed, their opinion that a settlement is fair, reasonable, and adequate is 

entitled to significant weight. See Isby, 75 F.3d at 1200; In re Mexico Money Transfer Litig., 164 

F. Supp. 2d at 1020 (placing “significant weight on the unanimously strong endorsement of these 

settlements” by “well-respected attorneys”). Here, Class Counsel’s opinion is that Settlement in 

the best interest of the Settlement Class as a whole. Class Counsel have all attested that the 

Settlement is fair, reasonable and an adequate recovery for the Class.  

4. The Extent of Discovery Completed and the Stage of the Proceedings 

Courts regularly approve settlements achieved “where counsel have conducted a 

significant amount of informal discovery and dedicated a significant amount of time and 

resources to advancing the underlying lawsuits.” In re AT&T Mobility Wireless Data Servs. Sales 

Litig., 270 F.R.D. 350, 350 (N.D. Ill. 2010) (internal quotations omitted)). As explained above, 
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this Settlement was only reached after over five years of litigation, with vigorous motion 

practice, many depositions in many states and extensive third-party discovery. A proposed 

settlement was only reached on the eve of a class certification decision. By the time settlement 

negotiations began, Class Counsel had obtained sufficient discovery to assess the strengths and 

weaknesses of the case. The fact that the Settlement was achieved after extensive litigation and 

discovery and through negotiations by well-informed, experienced counsel favors approval.  

IV. CONCLUSION 

The Settlement is fair, adequate, and reasonable, providing substantial benefits to the 

Settlement Class. This is an outstanding result in light of the recoveries potentially available 

under the law and the risks of continued litigation, and Plaintiff respectfully requests that the 

Court approve the Settlement in its entirety.  

    Respectfully submitted, 

 
 PLAINTIFF,  
 individually and on behalf of a class of all persons  
 and entities similarly situated 
 
Dated: October 3, 2018 By: /s/ Matthew P. McCue  

Matthew P. McCue  
Email: mmccue@massattorneys.net 
THE LAW OFFICE OF MATTHEW P. MCCUE 
1 South Avenue, Suite 3 
Natick, Massachusetts 01760 
Telephone: (508) 655-1415 
Facsimile: (508) 319-3077 
 
Alexander H. Burke 
Email: aburke@burkelawllc.com  
BURKE LAW OFFICES, LLC 
155 North Michigan Avenue, Suite 9020 
Chicago, Illinois 60601 
Telephone: (312) 729‐5288 
Facsimile: (312) 729‐5289 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
Philip Charvat on behalf of himself and others ) 
similarly situated,     ) 

Plaintiff,     ) Case No. 1:12-cv-5746 
       ) 
v. )      SUPPLEMENTAL DECLARATION       
   )      OF PHIL COOPER 

)      RE: CLAIMS PROJECTIONS AND 
)      COSTS OF ADMINISTRATION 

       )   
Elizabeth Valente, Resort Marketing Group, Inc., )   
Carnival Corporation & PLC,  Royal Caribbean )  The Honorable Judge Wood 
Cruises, Ltd., NCL (Bahamas) Ltd.   ) The Honorable Magistrate Judge 
 Defendants.     ) Mary Rowland 
 
 
 
 

I, Phil Cooper, declare and state as follows under penalty of perjury: 

1. I am a Senior Project Manager at Kurtzman Carson Consultants LLC ("KCC”). I 

am over 21 years of age and am not a party to this action.  I have personal knowledge of the facts 

set forth herein and, if called as a witness, could and would testify competently thereto.   

2. This declaration supplements my previous declarations executed February 23, 2018 

and September 17, 2018, and provides supplemental information on project claim payments and costs 

of administration. 

3. Class members submitted a total of 397,912 submissions in the supplemental 

documentation process. Of these, 360,940 submissions were received via email and the website portal, and 

and 36,972 were received through the U.S.P.S.  All documentation submitted in response to the 

documentation solicitation process approved in the Court’s Order on Parties’ Joint Request to 

Authorize Claims Administrator to Request Follow up Documentation from Certain Class 

Members [Doc 620] has now been reviewed by the parties.  KCC has reviewed all of the responses and, 

in concert with the directions of the parties, had determined the final disposition of all documentation 

submissions. 
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4. As of the date of this supplemental declaration, KCC has confirmed that a total of 274,851 

individual claims are valid (inclusive of Direct Claims and Indirect Claims). After applying the Settlement 

Agreement’s provision that permits a class claimant to receive settlement funds for up to 3 telephone calls 

placed to a particular telephone number, a total of 723,086 telephone calls (associated with 303,011 phone 

numbers) are eligible for payment for these approved claims. 

5. Based on the requested attorney’s fees and costs, class representative incentive awards, 

and costs of administration, the projected Net Settlement Fund for distribution to claimants is estimated to 

be $6,092,452.   

6. Based on the total currently-approved calls and estimated Net Settlement Fund, the 

average settlement payment to be received by claimants would be $22.17. Actual payments will vary 

based on the number of telephone calls approved for each particular claim, since some claimants are 

eligible to receive payments associated with multiple telephone calls and multiple telephone numbers. 

Currently the lowest eligible award would be paid to claimants who received a single telephone call placed 

to a single telephone number, which is estimated to have a payment claim value of $8.42. The largest 

eligible award would be to a claimant who received a total of 71 telephone calls placed to 27 different 

telephone numbers, which has an estimated claim value of $598.22. 

7. In addition, a total of 37,673 documentation submissions have been preliminarily 

rejected as invalid, deficient or insufficient (including responses that failed to provide any 

documentation with their response). KCC is in the process of sending these submitters a 

remediation email, which provides these individuals with a final opportunity to validate their 

claims. Assuming the average number of calls-per-claim is consistent with the currently-

approved population (2.63 calls per-claim), if all of these submitters successfully validate their 

currently-deficient claims, the total approved calls would increase to approximately 822,197, and 

the average settlement payment to be received by claimants would be adjusted to $19.78, with the per-call 

value being adjusted to approximately $7.41. In summary, the final average settlement payment to 

be received by claimants would be between $19.78 and $22.17, with the per-call value estimated to be 

between $7.41 and $8.42 depending on how many deficient claims are successfully resolved. 

Response to Objector Mark C. Dunlap 
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8. As detailed in my earlier declaration, KCC projects that the total cost to complete 

this administration, given the work and costs incurred thus far, our current understanding of 

remaining work, and barring any additional significant projects, is estimated to be $3,330,236.64. 

However, KCC has agreed to reduce that amount to $3,000,000 (with the caveat that KCC would 

respectfully request that it be reimbursed for any additional projects or overage beyond 

$3,000,000 out of any residual funds remaining in the settlement fund account after applicable 

stale dates related to the distribution to class members have passed). 

9.  In Mr. Dunlap’s Response and Objection, he states that “KCC estimates that 

administrative costs will be $3,330,326.64, $330,236.64 more than the estimate provided just 

eight days ago.” [Doc 671, at page 23382].  However, this objection is not correct because KCC 

has only requested approval of payment at this time of $3,000,000.00 (the same amount noted in 

Plaintiffs Amended Motion for Attorneys’ Fees filed September 10, 2018), and is explicitly not 

billing the $330,236.64 in costs beyond that amount. 

10. The initial estimate noted in the Dunlap objection and referenced in Plaintiff’s 

Amended Motion for Attorneys’ Fees [Doc 660, at Page ID# 23258] for approximately $800,000 

was the product of pre-administration consultation with the parties on expected scope of work, 

and generally speaking, based upon hourly and unitized pricing. While KCC can project costs 

based upon input from the parties about the likely engagement, informed by our own past 

experience, and did so here, we are also ultimately tasked with administering the settlement 

regardless of the realities of the administration—realities which are almost entirely beyond 

KCC’s control, and these realities cannot be changed by KCC to limit the work required of us, 

and therefore ultimately we cannot control the final cost.  

11. In this matter, our initial $800,000 estimate assumed approximately 100,000 

claims would be filed. The actual claims rate exceeded 2.7 million claims (an increase of over 

2700%) as detailed in my previous declarations in this matter.  That significant increase in the 

claims rate caused several major changes in the downstream scope of KCC’s work, which  

prompted significant increases in cost. These changes included, but are not limited to: 

a. The original estimate assumed approximately 53,000 claims would be filed 
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online. In reality, 2,553,780 claims were filed online (more than 48 times the 

projected number). This level of claim filing required significant IT 

infrastructure maintenance and systems modifications to ensure that the 

settlement website continued to function efficiently and properly, including 

significant augmentation of capacity. 

b. Similarly, the estimated costs and hours for intake and data capture of claims 

submitted by mail assumed approximately 36,500 mailed claims would be 

received. In reality, the total received exceeded 193,000 (over five times the 

projected number). 

c. These claim filing increases caused downstream costs to rise as well, as claims 

processing, cure processing, telephone support, and class member payments also 

dramatically increased as a result.  

d. For example, the original estimate assumed a high end of approximately 65,000 

minutes in IVR calls, but due to the viral activity in this case, the total call 

minutes are now estimated to exceed 575,000, over eight times estimated. 

e. The original estimate also had no reason to, and did not account for the email 

campaign in October 2017 to 2,874,362 of the potential class members for 

whom an email address was available, informing them of the anticipated 

reduction to payment amounts and right to rescind their claim. KCC further 

supported that effort by collecting responses and managing call volumes. KCC 

routinely administers entire class action settlements primarily utilizing email 

notice as stand-alone engagements – this was in many ways a mini-

administration inside the administration. The original estimate also did not 

account for the documentation request process implemented pursuant to the 

Court’s Order on Parties’ Joint Request to Authorize Claims Administrator to 

Request Follow up Documentation from Certain Class Members [Doc 620].  

These services included sending two email campaigns to approximately 2.7 

million recipients, a postcard mailing to approximately 30,000 claimants for 
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whom email delivery was deemed unsuccessful, receiving, processing and 

providing comprehensive reports to counsel (including images of all 

submissions received by the administrator), or the comprehensive adjudication 

required after the parties completed their respective reviews, which spanned 

more than 5 months (and remains ongoing) entailing, in addition to countless 

critical teleconferences both internally and externally, also labor-intensive data 

coordination and planning.  Please note that while this work was not a result of 

any mistake on KCC’s end, KCC did not bill the reminder email campaign to 

the class at all, despite significant cost outlays.  

f. In response to the documentation request, KCC received over 363,000 

submissions, the handling and adjudication of which were not included in any 

previous estimate, and never contemplated as part of the scope of work or 

staffing for this settlement administration. Throughout the administration, KCC, 

by tapping additional available resources, has dramatically increased workload 

for staff and servers.  The costs of this portion of the administration are ongoing, 

including an additional remediation email being sent to over 37,000 claimants, 

and have been included as bound by the $3,000,000 reduced fees (the estimated 

costs in hours and unitized pricing to handle this work were estimated to exceed 

an additional $1,000,000 if billed at actual rates—had KCC billed this work, 

costs would have climbed to over $4,000,000). 

g.  The original estimate assumed approximately 98,000 claimant payments would 

be sent, however it is now estimated between 275,000 and 312,000 claimants 

will receive payment, an increase of 400%.  To reduce costs, KCC itself 

suggested sending payments electronically wherever possible, and as with the 

documentation process to date, is including these overages in the reduced 

$3,000,000 amount requested. Were these payments to be sent via postal check, 

as the scope of work contemplated at the onset of this administration, the 

additional cost of postage alone would be, at the lowest possible end (postage 
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varies by volume of mail sent to various ZIP codes), approximately $83,000. 

h. Beyond the specific overages detailed above, there have been thousands of 

hours devoted to managing the massive increase in claims and facilitating the 

resulting unanticipated adjudication work.  It is estimated over 6,000 hours will 

have been spent on claims processing and adjudication by the time this project is 

complete, while the original estimate assumed under 400 hours would be 

required based on the approximately 100,000 projected claims.  

12. Throughout this administration, including prior to its onset, KCC has worked 

closely with the parties to design procedures to minimize costs while providing robust 

administrative services to the parties, the class, and the court. At numerous junctures, KCC has 

been asked for, and has supplied, guidance that saved untold costs. For instance, when it became 

clear that the settlement had attracted the interest of at least 216 press outlets, KCC was able to 

move quickly to suspend additional cost outlays in publication notice while the parties sought the 

court’s permission to halt additional notice. This effort saved approximately $155,000 in costs 

that would otherwise have been incurred had KCC not quickly reacted to help contain those 

costs.   

13. These are significant examples of costs saved, but far from the only instances. 

Another example is conducting claimant communications via email, which was enabled by 

KCC’s collection of claimant email addresses during the claims process, which have also created 

significant savings. Had even one of those email campaign communications been conducted via 

postal mail, the cost of postage alone (not accounting for printing and print production 

management) for a single mailing would have added at least $800,000, and likely more. KCC 

identified this postage issue during one of the calls with the court while the court and the parties 

worked through how best to communicate with class members. The ultimate outcome was that 

email would best serve the various dimensions of that situation.  

14. KCC has appreciated the professionalism and attention to detail of the parties and 

the court in this matter, and endeavored to match that standard. Were the court and the parties 

less receptive to KCC’s recommendations, administrative costs would undoubtedly be 
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significantly higher. 

 

Response to Objectors Shelton and Johnson 

15.    Objectors Shelton and Johnson [Doc. 672] refer to the threshold for 

administrative feasibility for performing a second distribution. To provide the court context, the 

way administrative feasibility is determined is to (a) determine the amount of funds remaining 

after the initial claimant payments go stale, (b) determine how many claimants would be entitled 

to a second payment, (c) calculate the cost to perform a distribution to that size population, and 

then (d) determine if the residual funds are sufficient to cover that cost and return additional 

funds to claimants. The dollar threshold of those payments is governed by the relevant settlement 

agreement and / or applicable court orders, which KCC then uses to execute the task identified 

for it by the agreement and / or applicable orders. The potential costs of the associated 

administrative work are not knowable until the initial payments go stale, at which point the 

amount remaining in the fund is ascertainable, as well as the population to be sent a second 

payment, and the method by which those payments will be sent (electronically or by check via 

postal mail). With this dynamic in mind, theoretically, payments even under a $2.50 threshold 

could be sent in a second distribution provided that the Settlement Agreement calls for it, and 

there are sufficient funds to cover the costs of doing the distribution; it is simply a matter of what 

threshold KCC is instructed to use. The court’s consideration of KCC’s request to cover 

administrative costs above the $3,000,000 cap in my prior declaration could also impact the 

administrative feasibility of a second distribution to claimants; however, this too is not knowable 

until after the first payments expire.   

 

 I declare under penalty of perjury pursuant that the foregoing is true and correct. 

Executed on this 2nd day of October 2018. 
 
 
 
___________________________________ 

Phil Cooper  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
Philip Charvat, on behalf of himself and 
others similarly situated, 
 
   Plaintiff, 
 
 v. 
 
Elizabeth Valente, Resort Marketing Group, 
Inc., Carnival Corporation & PLC, Royal 
Caribbean Cruises, Ltd., NCL (Bahamas) 
Ltd.,  
 
   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 1:12-cv-05746 
 
 
 
 
 
Hon. Judge Andrea R. Wood 
Hon. Mag. Judge Mary Rowland 

 
DECLARATION OF MATTHEW P. MCCUE 

 

1. I make this declaration in support of the Plaintiff’s motion for Final Approval 

of Class Action Settlement.  I have personal knowledge of the facts set forth in this 

declaration, and could testify competently to them if called upon to do so. 

2. I am an attorney duly admitted to practice in the Commonwealth of 

Massachusetts, I am over 18 years of age, am competent to testify and make this affidavit on 

personal knowledge.  As detailed in prior submissions, I have extensive experience in the 

prosecution of class actions on behalf of consumers with a focus on claims filed under the 

Telephone Consumer Protection Act.  

3. This litigation has been long and contentious.  It is now proposed for 

settlement for $12,500,000.00.  In my opinion the proposed settlement is fair and reasonable 

and should be finally approved.   

4. My co-counsel and I filed this lawsuit over six years ago after the plaintiff, 

Phillip Charvat, received multiple illegal telemarketing calls from Resort Marketing Group 

(RMG”) that promoted the goods and services of Carnival, Royal and Norwegian (“Cruise 
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Defendants”).   

5. The Cruise Defendants then moved to dismiss and to stay discovery. Dkt. 23, 

26, 30, 32, 37.  Class Counsel responded to the motions to dismiss and moved for leave to file 

a second amended complaint, which Defendants opposed. Dkt. 46, 47, 52.  

6. After Judge Zagel—to whom this case was originally assigned—granted leave 

to amend, the Cruise Defendants again filed motions to dismiss, requiring Class Counsel to 

engage in further briefing. Dkt. 61, 66, 78, 92, 96, 104, 108, 112.  

7. In support of their Motion to Dismiss, the Cruise Defendants argued that Mr. 

Charvat had acted unethically when he tape recorded the illegal calls made to his home by 

RMG.  Although the calls were recorded in compliance with Ohio law, where Mr. Charvat 

resides, the Cruise Defendants incredibly argued that Mr. Charvat violated Illinois law in 

regards to wire-taps and that since RMG resided in Illinois, such law applied.  Dkt. 62 and 66. 

8. Plaintiff opposed the motion (Dkt. 78) which was ultimately denied by Judge 

Zagel.  Dkt. 143. 

9. On April 11, 2013, Judge Zagel stayed the case as to the Cruise Defendants 

pending the FCC’s anticipated declaratory ruling regarding vicarious liability issues in In re 

Joint Pet. by DISH Network, LLC et al. for Declaratory Ruling Concerning the TCPA Rules, 

CG Docket No. 11-50 (FCC), and Class Counsel ultimately succeeded in defending against 

Defendants’ dispositive motions after the FCC ruled in consumers’ favor in May 2013. Dkt. 

117, 141, 143.  

10. It is worth noting that along with the Department of Justice acting on behalf of 

the Federal Trade Commission, Mr. Charvat was the consumer who prosecuted the Dish 

action before the Federal Communications Commission on behalf of consumers, and that that 

these efforts had a significant impact on this litigation and all other TCPA litigation involving 
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claims of vicarious liability.   

11. On May 3, 2013, Defendants RMG and Valente filed answers to the 

Complaint.  Significantly, mirroring the tactic of the Cruise Defendants’ RMG sued Mr. 

Charvat claiming he violated Illinois law by recording the prerecorded-voice calls RMG 

placed to his phone. Dkt. 123.    

12. Class Counsel successfully defended against this counterclaim, and RMG 

voluntarily withdrew it on May 1, 2014, after Class Counsel filed a motion for summary 

judgment. Dkt. 191. 

13. Heavily contested proceedings continued in this action after the case was 

reassigned from Judge Zagel to this Court on November 18, 2013, and discovery disputes and 

motion practice persisted both before this Court and Magistrate Judge Rowland, to whom 

discovery matters were referred on March 20, 2014. Dkt. 162, 181, 184.  

14. Among other things, after discovering that the telemarketing at issue continued 

post-suit, Class Counsel successfully moved for leave to file a third amended complaint to 

capture that continued allegedly illegal calling, over Defendants’ objection. Dkt. 308, 351, 

443, 453, 454. When Defendants submitted the affidavit of a third party to suggest that Mr. 

Charvat was “fishing” for TCPA violations, Class Counsel went on the offensive, deposed the 

affiant, and obtained testimony confirming that the purported “opt-in” lead data Defendants 

claimed showed that Mr. Charvat consented to the calls was fabricated. Dkt. 512-1, Pascale 

Dep. at 94.  

15. Similarly, when Defendants hired a third party to run a calling campaign to 

conduct an on-the-spot “survey” of putative class members on what they recalled from calls 

they received years ago without notice to Class Counsel or informing the recipients about its 

adversarial purpose, Class Counsel sought to have the vendor’s declaration stricken. Dkt. 477, 
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487, 489.  

16. Discovery in this case was particularly hard-fought. Class Counsel prepared 

and served multiple sets of written discovery requests on Defendants, worked with Mr. 

Charvat to respond to Defendants’ requests, prepared both him and his daughter for their 

depositions, worked with Plaintiff’s expert to ensure proper data analysis and prepared him 

for his deposition, and participated with defense counsel in a total of 15 depositions across 

four states. 

17. Class Counsel filed a total of seven motions to compel discovery in this action, 

Dkt. 131, 137, 159, 175, 246, 248, 303, and defended against numerous others, Dkt. 139, 179, 

211, 213, 214, 241, 254, 433, 446. Defendants appealed some of Magistrate Judge Rowland’s 

orders to this Court, requiring further briefing. Dkt. 232, 233, 236, 237, 238, 292, 294, 315, 

327, 367, 430, 482, 504, 511, 512.  

18. This advocacy permitted the development of an ample evidentiary record, 

ensuring effective argument—and, ultimately, settlement negotiations—while protecting 

against overreaching or improper discovery. The more than 650 docket entries in this case 

evidence Class Counsel’s zealous advocacy on behalf of the class.   

19. The Court has also dedicated substantial time and attention to this matter.  In 

fact, the docket reflects the fact that Judge Wood and Judge Zagel conducted twenty (20) 

hearings during the course of this case and Judge Rowland conducted thirty three (33) 

hearings. 

20. With class discovery completed, Plaintiff initiated class certification briefing 

on May 16, 2016. Dkt. 492. This, too, was heavily argued, with the parties submitting 

thousands of pages in briefing and exhibits, along with multiple motions to exclude the other 

side’s expert or other evidence. Dkt. 492, 520, 521, 530, 531, 547, 548, 551, 553.  
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21. Several months later, the parties decided to discuss the possibility of class-

wide settlement, and met for an all-day mediation with Bruce Friedman of JAMS in Miami, 

Florida, on March 18, 2017, preceded by the submission of mediation briefs.  

22. The parties failed to reach a settlement, but through continued, arms’ length 

negotiations between counsel for the parties over subsequent months, they ultimately reached 

the instant Settlement now before the Court. 

23. On July 6, 2017, this Court granted preliminary approval of the Settlement 

between the Plaintiff, RMG, and the Cruise Defendants.  (DE# 576).  The Settlement established a 

non-reversionary Settlement Fund of between $7,000,000 and $12,500,000, from which 

Settlement Class Members could make a claim for a cash payment.  (DE #569-1).  The ultimate 

amount of the Settlement Fund depended on the number of valid claims filed.  The maximum value of 

each illegal call was set at $300.  A consumer could recover for up to three illegal calls per telephone 

line for a maximum amount of $900.  If sufficient claims were submitted to exceed $12.5 million, 

then the recovery per class member would be reduced pro rata.   

24. Pursuant to the Court’s Order, Kurtzman Carson Consultants (“KCC”) was retained 

as the Class Administrator which proceeded to give notice to the class as set forth in both the 

Settlement Agreement and in the Preliminary Approval Order, which called for dissemination of a 

press release, physical notice to be mailed to certain Class Members, and publication notice to be 

made to all other Class Members via various means, including press-release, internet advertising and 

Facebook.  (DE #569-1 at Section 7.0).  

25. The notice plan, and consumer response thereto, was overwhelmingly successful.  

For example, just the press release alone that was issued by KCC was distributed to 216 media 

sources and reached an estimated audience of 88,196,338.  This press release was distributed to 

hundreds of media outlets.  Stories in television and print media then ran in media outlets from coast 
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to coast broadly publicizing the Settlement and directing consumers to the settlement web site to file 

a claim.  In fact, the Settlement was prominently featured on ABC News with David Muir. See 

http://abcnews.go.com/WNT/video/class-action-lawsuit-targets-lawsuits-49260456.1  

26. As a result of the robust notice provided to class members as magnified by 

press attention to this case, over 2.7 million claims were initially received by the Settlement 

Administrator.   

27. Unfortunately, many media outlets reported on the case in a manner that led to 

consumer misunderstandings concerning the scope and nature of the Settlement.  For 

example, many media outlets informed consumers they “might be owed $900” without 

explaining that any recovery was dependent on the number of valid claims submitted and 

could ultimately be a pro rata share of the Settlement Fund.  

28. To address concerns as to class members’ misunderstanding of the ultimate 

pay-out in this case, on September 25, 2017, in coordination with defense counsel, Class 

Counsel moved to modify the notice procedures and provide supplemental notice to claimants 

intended to undo the effect of any misunderstanding, which the Court granted on October 3, 

2017. Dkt. 592, 596.   

29. Specifically, class members were explicitly informed that over two million 

claims had been received and if all of them were valid, the per-consumer pay-out in the case 

would only be several dollars.  Dkt. 596. 

30. Class members were then also given another opportunity to opt out of the 

settlement if class members wanted to litigate their individual claims.  Id. 

                                                           
1 E.g., http://abcnews.go.com/WNT/video/class-action-lawsuit-targets-lawsuits-49260456; 
http://abc7ny.com/finance/heads-up-you-may-be-due-money-in-cruise-robocall-case/2314364/; 
http://insider.foxnews.com/2017/08/16/free-cruise-robocalls-class-action-settlement-payments-
announced; http://6abc.com/finance/free-cruise-robocall-class-action-lawsuit-settled-claims-
available/2317637/; http://www.miamiherald.com/news/nation-world/national/article167363227.html; 
http://boston.cbslocal.com/2017/08/16/free-cruise-robocall-settlement-claim/. 
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31. Thereafter, KCC proceeded to assess the over two million claims received 

during the initial claims process.   

32. Following that review, in February of 2018, KCC informed counsel and the 

Court that a substantial number of Indirect Notice Recipients’ claims were likely fraudulent. 

Class Counsel thereafter coordinated with Defendants, the Court, and the Settlement 

Administrator to develop a notice plan and procedure to verify claims through a request for 

supplemental documentation, which this Court approved on March 5, 2018. Dkt. 615, 620. 

33. Again, class members who did not want to submit verification evidence were 

given an opportunity to opt out of the settlement. 

34. Thereafter, the parties worked together to assess supplemental documentation 

provided by Indirect Notice Claimants.  The parties did so in an efficient manner that 

minimized additional administration expenses that would be incurred by KCC and paid by the 

class.    

35. Due to the volume of claim verification responses, the parties then sought an 

extension of the Court’s schedule to permit the parties to complete the claims review process, 

Dkt. 654, which the Court granted on June 20, 2018. Dkt. 658.   

36. Class Counsel also addressed Class Member questions concerning the 

settlement directly, ultimately fielding over 600 inquiries, requiring Class Counsel to retain 

temporary staff to adequately and timely respond to Class Member questions. 

37. The verification process is now complete.   

38. 274,851 claims have been received and accepted.  After the reduction of fees, 

the incentive award, litigation and notice and administration expenses, approximately 

$6,092,452.00 will remain for distribution to class members.   

39. In total, 37,673 claims were as invalid or insufficient (including responses that 
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failed to actually provide documentation with their response) and are considered deficient.  

Id.  Class Counsel, counsel for the Defendants and the Settlement Administrator are currently 

in the process of contacting these potential class members and to provide them with a two 

week opportunity to cure. 

40. After the cure process is complete, and depending on the number of rejected 

claims that are cured, it is estimated that the average consumer pay-out will be approximately 

$22.00.  The lowest pay-out will be approximately $8.00 and the maximum pay-out will be 

approximately $598.00.  

41. As the Court is well aware, the claims against the Cruise Defendants were 

based on a theory of vicarious liability.  The illegal telemarketing themselves were made by 

Resort Marketing Group and its principal Elizabeth Valente.  In order to prevail against the 

Cruise Defendants, the Plaintiff would have to demonstrate that RMG was acting as the agent 

of the Cruise Defendants at the time the illegal calls were made.  Although Mr. Charvat and 

the class of consumers he sought to represent were prepared to make such a showing, this 

issue was hotly contested by the Cruise Defendants.   

42. Any claim that the liability of the Cruise Defendants to the class was clear or 

simple, or that this case was a “typical” TCPA claim is without merit.  Most TCPA claims 

involve claims of direct liability.  In this case, RMG would be directly liable to the class.  

Like many telemarketers held to account in TCPA cases, RMG simply ceased doing business.  

To obtain meaningful recovery for the class, Plaintiff had to prevail on his claims against the 

Cruise Defendants on a theory of vicarious liability- a much more difficult burden which 

makes this case atypical. 

43. In addition, a proposed agreement to settle this case was arrived at prior to 

class certification.  The issue of class certification was hotly contested.  Whether Mr. Charvat 
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would ultimately prevail on this key motion was uncertain.    

44. As the Court is well aware, Class Counsel have agreed to reduce their request 

for attorneys’ fees from 1/3 of the $12.5 million gross settlement ($4.16 million) to an amount 

less than 1/3 of the settlement fund after the netting of $3 million for administration expenses 

($3.15 million). 

45. When Class Counsel filed their initial Motion for Approval of Attorneys’ Fees 

(Dkt. 579) the administration expenses were estimated not to exceed $800,000.  Accordingly, 

an award of attorneys’ fees of $4.16 million in that scenario would comport with the standards 

adopted by the Seventh Circuit as the requested fee would not exceed 36% percent of the 

settlement fund after the netting of administration expenses. 

46. After Class Counsel submitted their initial fee request, over 2.7 million 

consumers responded to the settlement and many of these claims were fraudulent.  As a result, 

the Settlement Administrator was required to spend a substantial amount of time to processing 

and analyzing these claims.  Accordingly, the cost to administer this settlement far exceeded 

the $800,000 initially estimated. 

47. The Settlement Administrator has indicated that the anticipated cost to 

administer this case through to its end will exceed $3.3 million dollars and has agreed to cap its 

fee at $3.0 million dollars.  In addition, the Settlement Administrator has been tasked with 

administering the process pursuant to which purported class members whose claims have been 

rejected can attempt to cure their claims.   

48. The Settlement Administrator has estimated that the cost to administer the cure 

process will be $52,000.00.  The Settlement Administrator has agreed that it will only be paid 

for administering the cure process if residual funds remain after the distribution of settlement 

proceeds.   
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49. I respectfully request that Plaintiff’s Motion for Final Approval be granted. 

 
SIGNED UNDER PAINS AND PENALTIES OF PERJURY THIS 28th DAY OF 
SEPTEMBER, 2018. 

 
 

/s/ Matthew P. McCue   
Matthew P. McCue 
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